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Offences Committed in Aircraft 


At the Central Criminal Court on 
March 22, Devlin, J., gave an important 
judgment on an application to quash 
indictments in R. v. Martin and Others. 
The defendants were accused of conspiring 
to contravene the Dangerous Drugs 
Act and regulations by being in possession 
of raw opium in an aeroplane travelling 
between Bahrein and Singapore. The 
defence submitted that the court had 
no jurisdiction, but the prosecution 
relied on s. 62 of the Civil Aviation Act, 
1949, which provides: ‘ Any offence 
whatever committed on a British aircraft 
shall, for the purpose of conferrring 
jurisdiction, be deemed to have been 
committed in any place where the 
offender may for the time being be.” 
The prosecution conceded that the 
offences charged were not created by the 
Dangerous Drugs Act or regulations. 
The point was whether offences were 
created by s. 62, supra. The defence 


contended that this section was procedural 
only and was concerned with venue. 
The learned Judge quashed the in- 
dictments, holding that the first point to 
be decided was whether there was an 
offence under English law against the 
Act and regulations when there was no 


statutory provision that an offence 
against them committed outside England 
was an offence against English law and 
triable in English courts. He held that 
the section must be construed strictly, 
and without saying that no offence 
against any of these regulations commit- 
ted in an aircraft could be indicted and 
tried in an English court, held that in 
this case the indictments must be quashed, 
not on the ground of want of jurisdiction, 
but because this was not an offence. 


Crime and Matrimonial Cruelty 


The decision in Spitalnick v. Spitalnick 
(The Times, March 24) went rather 
further than earlier cases in considering 
pre-marital conduct, followed by deceit 
after marriage as cruelty on which a 
decree on the ground of cruelty was 
pronounced. 


Shortly, the facts alleged were that the 
husband had been engaged in criminal 
activities before the marriage. Of these 
the wife had not been aware. On the 
day of their wedding they went to a 


restaurant after the ceremony, and the 
husband made an excuse to leave his 
wife. For some reason, he went to the 
police, was arrested, tried and sentenced 
to terms of four and seven years’ imprison- 
ment for breaking and entering, fraud and 
robbery. The marriage had lasted less 
than five hours before the man was in 
custody. On learning of her husband’s 
past and of his conviction the wife 
suffered a severe shock and her health 
was seriously affected. 


Mr. Commissioner Blanco White, 
Q.C., held that there had been cruelty 
before the marriage, and that this had 
been continued after the marriage, 
even though it was only four hours, by 
reason of deception and its effect and he 
granted a decree of divorce. 


In the course of his judgment he referred 
to the decision in Carpenter v. Carpenter 
[1955] 2 All E.R. 449. 


Too Much Money 


The high wages earned, or perhaps it 
would be more correct to say received, 
by boys and girls with no experience and 
little knowledge are often the subject of 
comment. ‘The Western Daily Press 
reports an extreme case. A lad of 18, 
already on probation from Birmingham, 
was conditionally discharged at Bristol, 
having pleaded guilty to stealing, on the 
understanding that he went back to 
Birmingham where presumably the 
court will consider dealing with him for 
his original offence. A Birmingham 
officer stated that the lad had been to a 
school for mentally backward boys. He 
had worked for a firm of painters, earning 
from £16 to £20 a week at the age of 16. 


Handling such a large pay packet at so 
early an age must have bad effects. 
Money seems so easy to come by that 
its value is never appreciated and it is 
soon squandered. Often the next step is 
dishonesty. Social workers are agreed 
that excessive wages for youngsters do 
more harm than good. We hear much 
about minimum wages, and no doubt it 
is right that there should be a standard 
below which wages should not fall. It 
seems a pity that there is not also, in the 
case of young people who have hardly 
left schooldays behind, a maximum 
wage. We should not suggest it ought to 
be by statute, but, if it were practicable, 
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by agreement among employers. The 
present situation arises because full 
employment has become over-full em- 
ployment, as it is sometimes termed, and 
employers are competing for almost any 
kind of worker, however inexperienced 
or unqualified. 


Abstracting Electricity 

A man and his wife were recently 
fined at Oxford for the fraudulent 
abstraction of electricity by the use in 
a shilling-in-the-slot meter of half- 
pennies which they were said to have 
filed down. Forty-one had been put in 
the meter. The man said it was often 
hard to get shillings, and the woman 
said they took a long time filing the 
halfpennies. 


It might be supposed that the couple 
must have realized that they would be 
found out. If they had used a filed coin 
or two in an emergency and had intended 
to make the money good later, all they 
had to do in order to negative any 
fraudulent intent would be to inform the 
Electricity Board at once and either pay 
the money in or set it aside ready for 
the visit of the collector. Fraud is of 


course an essential ingredient of the ~ 


offence under s. 10 of the Larceny Act, 
1916. This offence is punishable as 
simple larceny, but there is a far greater 
offence under s. 2 (c) (ii) of the Coinage 
Offences Act, 1936. That section 
provides that every person who files or 
in any manner alters . . . any current 
copper coin with intent to make it 
resemble or pass for any current gold or 
silver coin shall be guilty of felony and 
liable to imprisonment for life. 


In the Oxford case it was obviously 
more appropriate to deal summarily 
with the offence under the Larceny Act. 


A Pamphlet for the Justices 


Clerks to justices are finding that the 
issue of periodical bulletins calling 
attention to matters of current interest 
are welcomed by the magistrates because 
they provide practical guidance and 
useful information about their duties. 


Mr. D. W. Aubrey Stevens, who 
became whole-time clerk to the petty 
sessional divisions of Alton, Alresford 
and Petersfield, in 1953, found in the 
magistrates’ retiring room a “ Justice 
Clerkship Fee Book” dated 1834 to 
1841. From this he has extracted a wealth 
of material about the kind of work 
performed by justices in that area during 
those years, and has produced a pam- 
phlet which the local magistrates and 
many others will enjoy reading. 





Mr. Stevens considers it rather remark- 
able, having regard to the prevalence of 
crime in some parts of the country in 
the early 19th century that no very serious 
crime is reported in this fee book. 
There was in existence an Alton associa- 
tion for the prevention of crimes and the 
protection of persons and property, and 
prosecuting offenders. There were 
apparently some 500 of such associations, 
many of them with police of their own. 


The duties of justices in relation to 
highways, the state of the poor law, and 
bastardy law, and the relations between 
master and servant are all touched upon 
and there are some interesting pieces of 
history which all go together to make a 
pamphlet which well repays the trouble 
of writing, and which magistrates who 
like to know something of the history of 
their office as well as their present duties 
will find pleasant and profitable reading. 


Tests for Drunkenness 


It is necessary when a serious change 
is made against a person, in which the 
question of his sobriety is a relevant 
issue, that reliable evidence should be 
available to the court which has to try 
that issue. It is, therefore, an established 
practice for persons who are charged 
with offences against s. 15 of the Road 
Traffic Act, 1930, to be examined by a 
police surgeon and to be given the oppor- 
tunity of being examined by a doctor 
called by them. It is also the practice, 
if the person charged will co-operate, 
for the police surgeon to ask him to 
undergo certain tests and to report to 
the court the results of these tests and 
the conclusions, which he, the doctor, 
drew from them. 


One well known test, which has often 
been criticized by defending advocates, 
is the “ finger-nose ’’ test, and another is 
the finger-tip to finger-tip test. In the 
first of these the person being tested is 
asked to close his eyes and to touch the 
tip of his nose with a particular finger 
tip. In the second he is asked, again 
with eyes closed, to bring together the 
tip of a finger on the right hand and the 
tip of the corresponding finger on the 
left hand. Failure to perform either test 
successfully is put forward as some 
evidence of a lack of a proper power 
of co-ordination. It was unfortunate, 
therefore, when a doctor whose evidence 
as to the lack of sobriety of a defendant 
depended partly on the results of these 
two tests failed himself successfully to 
perform either of them when asked, in 
the witness box, to demonstrate them. 
But it must be remembered that it is 
often made clear by doctors that their 
opinion as to a defendant’s condition 








VOL. 


is not based solely on the result of any 
one test because a particular symptom 
or reaction may be accounted for either 
by the fact that the defendant has had 
too much alcohol or by one or mor 
other causes. It is the cumulative resyt 
of a series of tests and the doctors 
general observation of the defendant 
which lead to his final conclusion, 
Nevertheless it is unfortunate when a 
particular test, on which he obviously 
places some reliance, can be so clearly 
challenged, and we can imagine how 
effective such a challenge would be ina 
case which was being tried by a jury. 


Police Recruiting 

Although we like to think that the 
citizens of this country are, on the whole, 
law-abiding and well behaved no one 
would pretend that we can dispense 
with adequate police forces. It is, 
therefore, very disturbing to find that 
the Inspectors of Constabulary have to 
report that on September 30, 1955, there 
were 5,655 vacancies in the police forces 
of this country (excluding the Metro- 
politan Force) compared with 4,486 a 
year earlier. The Metropolitan Force was, 
on the same date, 4,000 below its 
establishment. It is true that at that 
date there had been no chance for the 
improved working conditions to have 
any effect and that the pay increases did 
not come into force until December, 1955. 


It is also fair to point out that part of 
the increase in the number of vacancies 
is accounted for by the increases in 
establishment which were authorized to 
make provision for the extra rest day 
per fortnight which was allowed in 
September, 1955, but the figures given 
show that, outside the Metropolitan 
area, 3,488 men were appointed on 
probation but 3,953 men left the service. 
In the previous 12 months 3,502 joined 
and only 3,268 left so that there was in 
that year a net gain of 234. 

It is disturbing to find that a large 
number of men are leaving before they 
have qualified for pension and _ the 
reasons given for this are: 

1. The desire to earn more money. 


2. A failure to settle to police life and 
duties. 


3. Domestic difficulties, including ob- 
jections by wives to varying hours of 
duty. 

4. Emigration, including those who 
went to colonial or commonwealth 
police forces. 

The inspectors conclude that com- 
petition from industry and from other 
local and national services make tt 
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CXX 


increasingly difficult to recruit the right 
type of man for the police service. This 
state of affairs must be a constant 
source Of anxiety to the authorities 
responsible for the maintenance of law 
and order in this country, and we have no 
doubt that they are giving full considera- 
tion to the matter, There can be no doubt 
that in the modern welfare state the 
security and the pension offered by the 
police service are not such an attraction 
as they were formerly as a set off against 
the irregular hours and the necessary 
observance of disciplinary rules which 
that service involves. 


Some chief constables, we gather from 
their annual reports, have hopes that the 
police cadets will, as time goes on, 
provide a good source of recruits for the 
service, but they cannot fill the gap for 
some years to come. Meantime we can 
only hope that the December pay in- 
creases may help to attract more recruits 
during the current year and (which is 
perhaps more important) to retain in 
the service those who have already 
joined it. The training of a police officer 
must take a considerable time, and his 
value to his force and to the community 
increases greatly as he becomes more 
experienced. Although, therefore, new 
recruits will always be necessary to 
replace those who retire on pension the 
number of recruits needed would be far 
fewer if officers could be retained until 
they reach pensionable age. The reten- 
tion of existing officers appears, therefore, 
to be very near to the heart of this 
problem which is of vital concern to us 
all. 


The Car Parking Problem 


We are impressed by a leading article 
“Finding Room for Cars” in the issue 
of the Manchester Guardian of March 22, 
1955. It is pointed out that the average 
motorist has different views on the 
problem according to his personal 
position at the relevant moment. If he 
is travelling and wants to get to his 
journey’s end in reasonable time he 
regards the parked car as an obstruction 
to traffic and an unmitigated nuisance. 
Having reached the end of his journey 
and wishing to pay a business or private 
call he then wants to be able to leave 
his car, at no expense to himself, as 
near to his port of call as possible. As 
the article points out the resulting 
chaos in most of our big towns is bringing 
traffic nearer to a standstill every day, 
and it continues “ Yet. nothing can be 
done to improve matters until all con- 
cerned accept that the traditional freedom 
of the roads can be maintained only if 
individuals are ready to live and let live.” 





The article then goes on to discuss 
the proposals recently put forward by 
the Minister of Transport to use parking 
meters in London on the basis of no 
parking at all in some streets, short 
term parking in other streets or a fee 
to be collected by parking meters, and 
all day parking elsewhere at a relatively 


high price. 


Provided that a scheme on these lines 
can be worked out, and enforced, so 
that the flow of traffic generally can be 
improved we cannot appreciate why it 
should meet with strong opposition so as 
to lead to its condemnation by a joint 
committee of three automobile associa- 
tions. There seems to be no doubt, from 
experience gained all over the country, 
that so long as there is a chance to 
park somewhere for nothing the average 
motorist will not pay even a small fee in 
order to be able to park somewhere where 
he will cause much less inconvenience 
to other people, particularly if the latter 
involves his walking a few extra yards 
when he leaves and when he picks up his 
car. 


The present system is not only first 
come first served but also, since many 
people leave cars for very long periods, it 
is in many cases second come not served 
at all. As the Manchester Guardian asks, 
is it fair that anyone should occupy for 
nothing car space estimated to be worth, 
in the city of London, £250 a year and 
have it for the taking just because he 
gets there first? 


It is true that even if accommodation 
is provided at a price it will not be un- 
limited and the principle of first come 
first served will still apply to a large 
extent, but at least the lucky ones will 
pay for the privilege and the cost will, 
we hope, increase very steeply if a car 
is to be left for a long period. The matter 
has not yet been decided. A committee 
is to be set up to consider the Minister’s 
proposals and to classify London’s 
streets accordingly within six months. 
We should like to see the scheme tried 
out. 


Subsistence Allowances 


It would be interesting to know by 
what process of calculation officials of 
the Ministries of Health and of Housing 
and Local Government arrived at the 
conclusion that a member of a hospital 
board, hospital management committee 
or executive council requires less to stave 
off the pangs of hunger than does a 
member of a local authority: it would be 
particularly interesting to have disclosed 
the train of thought leading to the decision 
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that the same man should have different 
allowances determined according to his 
membership of one body or another. 


The National Health Service (Travelling 
Allowances, etc.) Regulations, 1956, 
came into operation on March 15, last: 
we show some instances of the extent to 
which the subsistence allowances they 
authorize differ from those prescribed 
for members of local authorities by the 
Local Government (Allowances to 
Members) Regulations, 1954: 





NATIONAL HEALTH 


7 
LOCAL AUTHORITY 
| SERVICE MEMBERS 


MEMBERS 














Period Amount Period Amount 
s. d. 5. 
More than four More than five 
but not more but not more 
than eight hours | 7 6 than eight 
hours .. .. 5 6 
More than eight More than 
but not more eight hours .. 12 0 
than 12 hours .. 12 6 
More than 12 | More than 12 
hours oe ee ae DFO ce oe 12 0 
Absence  over- | Absence over- 
night ‘ 42 0 | night .. .. 48 6 
Absence over- | | There is only 
night in London | one rate for 
or at certain con- | overnight ab- 
ferences .. .. | 50 0 | sences .. .. 48 6 








The figures of 5s. 6d. and 12s. can be 
increased to 7s. 6d. and 13s. where lunch 
or dinner is taken on a train or boat: if 
both lunch and dinner are so taken 
during an absence exceeding eight hours 
an allowance of 15s. may be paid. This 
additional complexity is not found in the 
local government regulations. 


On reflection we fear that the answer 
to our question is that no carefully 
thought out scheme produced these 
differences; they resulted simply from 
imperfect knowledge. We hesitate to 
suggest that each of the two Ministries is 
completely unaware of the existence of 
the other, but at any rate it seems clear 
that they can have little information 
about each other’s duties, as we cannot 
believe that anomalies of this kind are 
wilfully perpetrated with all facts known. 
Certainly this sort of action is the joy of 
the critics of the civil service who point 
to another instance of waste of time and 
clerical labour and the despair of its 
friends. 


Incidently, the position of volunteers 
in the Civil Defence Corps is particularly 
unfavourable. Like the public repre- 


sentatives already mentioned they give 
their time for the national good, in 
recognition of which they are allowed as 
subsistence the sums of 2s. 6d. for 
absences from home of over three hours, 
3s. 6d. over five hours and 6s. 6d. over 
10 hours. Could generosity go further ? 





We printed a general analysis of the new Regulations, 1955, 
No. 1906, at p. 86, ante. We return now to some special points, 
to which we have referred in earlier years. Under the title 
Unlocked Door at 111J.P.N. 732, wecalled attention to the absence 
of horseflesh from the regulations then in force for securing 
the cleanliness of meat. We inquired whether (nine years ago) 
the failure of the government departments concerned so to 
amend the pre-war regulation as to protect this kind of meat 
arose from reluctance to admit that it had become established 
as an article of human diet in nearly meatless England, or 
from an insular conviction (in fact ill founded at that time) 
that horse eaters were almost always foreigners, and so need not 
be safeguarded. The questions were ironical; it was hardly to 
be supposed that either would be affirmatively answered, though 
we still feel it was a pity that the regulations of 1924 (S.R. & O. 
1924, No. 1432) and 1935 (S.R. & O. 1935, No. 187) were not 
amended during the war or soon afterwards, when it was a 
common item of conversation in the horseflesh queues that 
meat sold ostensibly for dogs and cats was being bought for 
human use. Even S.I. 1948, No. 1119, failed to put this right. 


Though orthodox meat is no longer unprocurable, the regu- 
lations of 1955 do at long last treat the flesh of horses (including 
edible horse offal and fat) as a species of meat calling for clean 
handling when it is sold or intended for sale for human con- 
sumption. 


Ata conference on clean food recorded in The Times of March 
8, the chief sanitary inspector of Cardiff regretted that the 
regulations do not provide safeguards for meat sold in pet 
shops. He was no doubt thinking of the danger that such 
meat may escape on to human plates, but the difficulty is that 
the power in s. 13 of the Food and Drugs Act, 1955, is restricted 
to food intended for human consumption. Apart from this 
possible leakage, the new regulations are a belated improvement 
on the old. We say “‘ belated ’’ because the use of horseflesh 
by human carnivores is certainly reduced by comparison with 
the habits of 10 years ago. 

The present regulations seem however to have been weakened 
by confining part VI (requirements relating to the transport 
and carrying of meat) to control of vehicles used for carriage 
and of the clothing of persons carrying meat. This part is a 
rearranged and severely compressed version of provisions 
which formerly occurred in part IV (stalls); part V (shops, 
stores, etc.); and part VI (transport and handling) of the 
regulations of 1924, which as amended up to last year will be 
found in Lumley, vol. VI. The new regulations, like the old, 
contain a general requirement that persons transporting or 
handling food (not meat alone) shall take such precautions as 
are reasonably necessary to prevent exposure to contamination, 
and there is a prohibition of putting food in a place where it 
is exposed to the risk of contamination. On the other hand, 
reference to the Note of the Week above mentioned shows that 
nine years ago we had in mind the spectacle of joints of horse- 
flesh being dragged along the London pavements, which was 
prohibited in terms for the flesh of the animals ordinarily eaten 
in 1924. The old provision forbidding in terms the placing of 
meat upon the ground has new disappeared. There is, however, 
a requirement repeated from the old regulations that food 
must not be placed at a height lower than 18 in. from the 
ground in or above any forecourt, yard, market, or stall unless 
it is somehow adequately protected from risk of contamination. 
This is good so far as it goes, but we should have liked to see 
something more specific and, in particular, that the sort of 
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FOOD HYGIENE REGULATIONS 


requirement we have in mind should have been printed under 
the heading “transport and carrying,” and not tucked away 
(as is the requirement about the 18 in.) under the heading of 
** persons,’ which might lead to its being overlooked. In fact 
the requirement mentioned earlier, about the clothing of 
persons carrying meat, might properly have been placed in part 
III, and so much of part VIII as relates to meat might have 
been transferred and made more specific, and put in part VI. 


The above mentioned reg. 8, which requires precautions 
against contamination generally to be taken by persons who 
engage in the handling of food, not meat alone, is not new, 
but would be useful (if it were better enforced than it has been 
hitherto) for protecting articles of food which are commonly 
exposed quite recklessly. We have spoken before of cooked 
meat, flour confectionery, and similarly vulnerable products 
which will be bought for consumption without further heating, 
and lie about on open counters to be coughed over and sneezed 
on; often handled by customers, and commonly by the assist- 
ants, even when serving tongs are lying on the counter. This is 
to be seen in food shops belonging to firms whose name has 
become a household word. It is common enough in London 
streets to see vans bearing such names, carrying pastry and such 
articles, standing open in a dusty street, delivering the food 
upon uncovered trays in a high wind or in the rain. A tray 
containing articles ready for immediate consumption can often 
be seen put down upon the pavement, while the vanman un- 
loads another tray. 


We have from time to time referred also to the condition of 
food premises (especially those parts not under the public eye) 
and to extremely dirty practices on the part of staff. What 
customer will dare complain when the assistant at the bacon 
counter licks his thumb, to turn up a sheet of greaseproof 
wrapping paper ? If reg. 9 of the new regulations were seriously 
enforced, requiring personal cleanliness so far as this is reasonably 
practicable, it would go a long way to cure admitted evils. 
We entirely agree with the managing director of a company 
owning hotels and restaurants throughout the country, who 
said at the conference mentioned above that some of the regula- 
tions would have been better as a code of practice than embodied 
in the criminal law. This is a doctrine we have preached for 
years in several contexts. But what will be done unless there is 
a sanction in the background ? Whether or not there are criminal 
sanctions, observance of the proper standards must always 
depend more upon employers and supervisory staff than upon 
local authorities, whose inspectors cannot be everywhere at 
once, but the existence of a criminal sanction should help the 
manager or foreman who takes cleanliness seriously. 


The cigarette end in a loaf of bread (p. 51, ante), and the 
dirty bandage in a loaf of bread (The Times, January 31, 1956, 
where the Lord Chief Justice expressed surprise that the well- 
known bakery firm involved should ever have applied for a 
Case Stated) show the sort of thing that can happen where 
supervision is relaxed. The second and more revolting of these 
horrors might have been prevented if the employee who had 
worn the bandage had been reminded of the new regulation 
requiring waterproof dressings upon open wounds. Whether 
it will ever be possible to enforce abstinence from smoking on 
the part of employees handling food behind the scenes is another 
matter, and there may be some danger that by barring, under 
the same heading as uncleanliness, a habit which is so wide- 
spread as smoking in the kitchen the force of the main require- 
ments will be weakened. The medical officer of health of the 
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CXX 





Port of London Authority gave the conference a variant of the 
well-known “‘ chestnut ’’ about lipstick on a teacup. To supply 
customers in eating houses with dirty crockery is not a matter 
dealt with in these regulations, but the story has a moral, which 
comes out more clearly in the version (“‘ Coo, ain’t you fussy ”’) 
printed last year in a popular weekly paper. Cleanliness in 
dealing with food depends on the goodwill of thousands of 
people whose personal habits are uncleanly in their private lives. 

Part IV, headed ‘* Requirements relating to food premises,”’ 
repeats some obligations already in existence and defers some 
new obligations until July, 1956. The general effect is excellent, 





JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, APRIL 14, 1956 225 






if (again) enforcement can be secured. Requirements of this 
sort, which mainly deal with structure and to some extent 
with the places where food and refuse may be kept, are more 
easily attended to by local authorities’ supervisory staff than are 
requirements of personal cleanliness. Meanwhile, the issue of 
the new regulations will, we hope, stimulate strong action for 
protecting food from contamination when in transit through 
the streets. This involves no expense to the firms concerned, 
and no educational campaign among their staffs. It could be 
looked after by the local authorities concerned much better 
than it is at present. 


IF JUSTICE BE THY PLEA 


Our note at p. 158, ante, about possible supersession of 
tribunals under the Rent Restriction Acts had gone to press 
before The Times of March 7 reported the remainder of the 
evidence, given before the committee under the chairmanship 
of Sir Oliver Franks by the Secretary of the Ministry of Housing 
and Local Government. The first matter to which The Times 
report refers is the procedure followed upon objections to 
designation orders under the New Towns Act, 1946. This 
procedure is set out in sch. 1 to the Act, and we had a good 
deal to say about it in connexion with Stevenage and other 
cases at 111 J.P.N. 141, 185 and 511. The dilemma is obvious, 
that the Minister is holding an inquiry into a proposal he 
himself has already made public. It can be assumed that before 
deciding to propose the order or other course of action (which 
means that he will commit himself to that order or action 
unless sufficient cause to the contrary is shown) he will have 
satisfied himself of its propriety, subject only to possible 
objections not yet made known to him. It is thus all too easy 
to represent the opportunity of objecting, and the holding of a 
public inquiry, as being no better than a chance for local people 
to blow off steam, as was indiscreetly said by Sir Hartley 
Shawcross when Attorney-General. The procedure was, 
however, embodied also in sch. 2 to the Trunk Roads Act, 1946, 
and is the same as was (in reference to the provisions of the 
Trunk Roads Act, 1936, for acquisition of land) examined by 
the courts in the case of Re London-Portsmouth Road [1939] 
2 All E.R. 464. In case the two Acts of 1946 are considered to 
be tarred with the same political brush, it may be of interest to 
note here that the procedure was laid down a year earlier, 
in s. 2 (10) (a) of the Local Government (Boundary Commission) 
Act, 1945, introduced to Parliament by the Coalition. As we 
indicated in our articles above mentioned, we see no reason to 
question its essential fairness. Fundamentally, it is no different 
from what has been done since 1875 in confirming byelaws: 
the confirming authority, that is to say, examines the byelaw 
desired by the primary enacting authority; concludes that 
it is intra vires and reasonable, and announces that it will be 
confirmed in due course, unless the advertisement and deposit 
for public information which have been required by statute 
reveal sufficient cause to the contrary. If the hopes of Professor 
Hamson and others were realized, and England acquired a 
supreme administrative court of the standing of the Conseil 
@ Etat, a better method might be found, in theory, for dealing 
with ministerial orders, and conceivably with byelaws also. 
The Minister as the responsible executive organ of the State 
would propose his order; objections, if any, would be heard by 
a judicial organ of specially qualified type, and if his proposals 
were rejected the Minister would have a complete answer to give 
to the legislative organ of the State, about his failure to give 
effect in a particular instance to the duty laid upon him by the 
legislature. That, however, is not the position at the present 


day, and we shall be surprised if, even after the examination of 
this and other problems now going on under the chairmanship 
of Sir Oliver Franks, that particular solution is adopted. In- 
deed, when the Secretary of the Ministry of Housing and Local 
Government “ did not see what more a Minister could do, than 
hear every objection and do his best to meet such of them as 
he could, without wrecking his new towns policy,” the questions 
put to her by members of the committee seem from The Times 
to have been directed rather to improving the position, in the 
eye of the beholder if not in essential fact, in a world where the 
Minister will still reach a tentative decision, and then will 
ratify or modify or (it may be) reverse his own decision as the 
result of an inquiry. 


One suggestion was that the public inquiry should be conducted 
by an independent person instead of, as now, by a member 
of the Minister’s permanent inspectorate. So far at any rate 
as concerns designation orders under the New Towns Act, 
1946, the Secretary thought an independent outsider would 
not be as helpful and informative as a person familiar with 
planning practice. We can believe that this is so, and we can 
also believe that there would be difficulty in finding outside 
persons with the necessary qualifications: Dame Evelyn Sharp 
was, we think, on stronger ground here than when she made 
a similar remark in relation to the personnel for rent tribunals, 
p. 158, ante. For handling the specialized business of designa- 
ting new towns, an outside inspector (to be fully qualified to 
guide the Minister) would have to be either one of the surveyors 
specializing in planning work or a member of the bar similarly 
specializing, and in a case where there were strongly maintained 
objections it is possible that the best qualified among such 
persons would have received retainers from objecting parties. 


We are not sure from The Times or Manchester Guardian, 
which is a little fuller, what were the cases in which Dame 
Evelyn Sharp conceded that it might be a good thing for an 
outside inspector to be appointed whose report would be 
published. As she said, this procedure was followed at the 
inquiry conducted by Sir Colin Campbell into the extension of 
Gatwick Airport. She did not rule out this as a procedure that 
might be used more widely, and we will return to it below. 


Another procedural question raised on the same occasion 
by Sir Oliver Franks was that of supporting the Minister’s 
proposals at a public inquiry by evidence. Dame Evelyn Sharp 
regarded this as undesirable, her reason being that in the last 
resort it was for the Minister himself to make his case in 
Parliament. We are not sure that this is a sound reason for not 
giving public evidence on the Minister’s behalf at the inquiry 
stage. Lord Justice Parker followed up this point by referring 
to the present impossibility of cross-examining a representative 
of the Minister at an inquiry. We know that among members 
of the bar who appear at such inquiries there is a feeling of 
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frustration, in that the information about the nature of the 
Minister’s proposals which is given to those attending is not 
given in the form of evidence subjected to cross-examination. 
In some cases where this procedure is applied, for example 
where the Minister of Transport and Civil Aviation proposes 
to divert a trunk road, a professional officer from the Ministry 
is present, and explains what is proposed. The Minister is not 
represented by an advocate, so that the customary method of 
presenting a case, by way of an opening statement followed 
by evidence, cannot be followed. Counsel or solicitors who 
appear for an objector, and members of the public who have a 
locus standi, are allowed to put, through the inspector or other 
person presiding at the inquiry, any question they think 
necessary, and the question is then answered, again through 
the inspector, by the Minister’s representative. In the hands of 
an experienced inspector, and given reasonable good will and 
co-operation on all sides, there is not much difference in 
practice between this and the presentation of a case by evidence 
and cross-examination. The inspector, especially when he is a 
member of the legal profession, will instinctively endeavour to 
secure as clear an explanation as can be had of the proposals 
giving rise to the inquiry—otherwise public inquiry would be 
pointless. In other cases there is no person present from the 
Ministry concerned, to explain the Minister’s proposals. These 
will necessarily have been made public in advance in some 
way, and in some cases they will be presented at the inquiry 
by a party interested: for example, when it is proposed to 
divert a highway under s. 49 of the Town and Country Planning 
Act, 1947, the developing owner who will benefit by the diversion 
is in the position of a plaintiff or promoter, and it will be 
natural for him (or his solicitor or counsel) to explain the 
proposal. Where there is no such oral statement made, we have 
no doubt that the inspector normally does what he can, perhaps 
by an opening statement of his own, to make sure that members 
of the public who are present understand what the proceedings 
are about. The only evidence then given may be that of 
objectors, and, as the Minister is not represented, there is 
nobody to test this evidence by cross-examination. (We say 
““may be” because the inquiry sometimes produces support 
as well as opposition.) Once more, it is left to the inspector to 
test and appraise the evidence and information he receives as 
best he can. Dame Evelyn Sharp said truly that the Minister 
can do no more in the last resort than hear every objection, 
and do his best to meet such of them as he can without wrecking 
his new towns policy—or (in the case of a proposal by the 
Minister of Transport and Civil Aviation) without wrecking his 
trunk road or as the case may be. The question is, however, 
whether the present mode of hearing objections is best adapted 
to that object. A similar problem arises in colonial administra- 
tion. To adapt Lord Hewart, the Minister must not merely 
“* do his best,” but must bring home to the natives of Much 
Binding and Mumbo Jumbo that he is doing his best and that 
his best is good. Here we are not sure that the implications 
of a local inquiry are always realized. We suppose the 
earliest statutory inquiries (in a broad sense) were district 
audits, followed by inquiries into applications for loan 
sanction, going back 100 years or so. In the present century, 
Parliament took to giving alternative procedures. Section 
2 (4) of the Audit (Local Authorities) Act, 1927, now s. 231 of 
the Local Government Act, 1933, introduced a personal hearing 
by a person appointed for the purpose by the Minister. This 
need not be public; it appears to be at the option of the person 
appointed whether he will admit the public or the press. We 
have known this done, but only the appellant or applicant has 
a locus standi (except, semble, the district auditor. In practice 
we believe he always appears as respondent at personal hearings 
under the section mentioned, and reg. 17 of the Town and 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, APRIL 14, 1956 





VOL. 






































Country Planning (Development Plans) Regulations, 1949 
expressly gives a right to the respondent planning authority to 
be heard). Under the last mentioned regulation the Minister 
has an option, to direct either a public local inquiry or a personal 
hearing and, when he directs a public inquiry, we take it that 
the case is open, to the extent that the person holding the 
inquiry is not limited to hearing only those parties who have 
previously given notice of objection or of their interest in the 
matter. Some Acts speak of a “local inquiry;” others, like 
sch. 1 (3) to the New Towns Act, 1946, of a “ public local 
inquiry,” but we doubt whether the adjective “* public ’’ affects 
the meaning. Audire alteram partem may in this context be a 
two-way maxim. The Minister must hear the local case, but 
why not make every effort to let the local people know the 
Minister’s case ? Dame Evelyn Sharp thought the presentation 
of evidence on the Minister’s behalf would be possible, though 
not envisaged by the statutes. We agree that it was not en- 
visaged by Parliament when statutes of this type were enacted, 
Although the report in The Times from which we have been 
quoting is mainly concentrated on new towns, we have referred 
above to other statutes where, since the decision in Re London- 
Portsmouth Road, supra, the same procedure has been applied. 
For our part we think it would encourage the local public to 
recognize the inquiry as impartial, and help the country at 
large to accept the propriety of a Minister’s being judge in his 
own cause, if the case for the Minister’s proposal, whatever it 
may be, were presented at the inquiry as well as the opposition 
case, not merely in evidence but by a professional advocate 
(or at least a senior officer of the Ministry concerned) who 
would be able to examine, cross-examine, and finally reply 
upon the case. As things are now the public, the local people 
who attend the inquiry (and the larger number who will not be 
at the pains of attending), and readers of the newspapers, may 
be pardoned for supposing that the Minister has already made 
up his mind, and that local inquiry is a formality. This unfor- 
tunate impression was strengthened at the time of the Stevenage 
inquiry and subsequent protracted litigation by the then 
Minister’s ill-considered speech saying that the new town “ must 
go forward”: 111 J.P.N. 511, quoting the Law Quarterly Review 
for July, 1947. We said there that much misunderstanding 
might be saved if reasoned statements were issued, and the 
practice now is to make a written statement of the reasons for 
a proposal available before inquiry, at least in some such cases. 
But while the Minister must, as the Secretary of the Ministry 
said at the sitting of the committee to which we have referred, 
in the last resort make his case in Parliament, we cannot see 
why this should be regarded as inconsistent with his doing so, 
through his representatives, before the local public at the local 
stage, when an inquiry is held. 

The last procedural point upon local inquiries to which we 
shall refer as having been raised at that sitting is the publication 
of reports. It was conceded by the Secretary of the, Ministry 
that it might be a good thing to publish reports of inquiries 
into new towns (as the report into Gatwick Airport was pub- 
lished), and Lord Justice Parker asked her why this should not 
be done in the ordinary run of cases. She replied that the 
Ministry were concerned at the moment with one or two cases 
where publication of the inspector’s reports would be highly 
embarrassing for the Minister, and Sir Oliver Franks interpreted 
this as meaning “‘ embarrassing in the sense that it is difficult 
for the Minister to differ from his servants.’’ This is a very 
old topic of controversy. For generations it has been accepted 
that the reports of government inspectors were confidential 
documents. This is not (or was not originally thought to be) 
for any reason of ‘“ embarrassment,” but for a constitutional 
reason which seemed weighty a generation ago. The responsibility 
for decision was that of the Minister; the inspector who collected 
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local information lent the Minister his eyes and ears. The 
Minister was not bound to accept the evidence of the inspector’s 
eyes and ears, or to be guided solely by the recommendations 
made by the inspector. This doctrine was thrashed out by the 
House of Lords in Local Government Board v. Arlidge (1915) 
79 J.P. 79, and other cases of that epoch, and the practice then 
established, and still continuing in most of the Ministries 
concerned, was upheld by the weightiest judicial reasoning upon 
a constitutional foundation. The open admission of possible 
embarrassment came later. We are not sure that it need be 
embarrassing to the Minister, to be seen to differ from his 
servants. It can be assumed that before he frames a proposal 
for a trunk road, or a new town, or whatever it may be, he has 
received all the information that his own office can provide. 
When one of his officers, or when an independent outside 
inspector or commissioner, finds at a public inquiry that there 
are meritorious objections to the course proposed, and on 
that finding recommends that the proposal (whatever it is) 
should not proceed, the Minister may accept this recommenda- 
tion, and if he does so will be on ground all the stronger if the 
report is published. Or he may prefer the advice he had received 
at the earlier stage; he may—that is to say—consider the 
objections accepted by the inspector as not sufficient to neces- 
sitate abandoning his previous intentions. All that is incumbent 
on him in the latter case will be to give his reasons. In our 
articles at 119 J.P.N. 70 and 488, we referred to some cases 
where a Minister who has appointed an outsider as inspector 
already publishes the inspector’s report and recommendations, 
although he is not bound by them. If he differs from what 
the inspector recommends he says so, and says why. We have 
also seen decisions where a Minister has accepted recommenda- 
tions made by dn inspector after a local inquiry, but has 
dissociated himself from part of the inspector’s reasoning. We 
do not believe that it need be any more embarrassing to a 
Minister to do this than it is to the Court of Appeal when it 
overrules a Judge of first instance, or upholds his decision with 
reservations stated in its judgment. Whatever the Minister 
does at the stage of deciding a case after inquiry, it is inherent 
in his position that he can be questioned in Parliament, and 
pressed there to state his reasons. Why not do this as a matter 
of normal practice, instead of waiting to be subjected to pressure, 
possibly political; usually critical, and rendered suspicious 
by apparent secrecy ? 


After considering many of the grounds of objection against 
the procedure at hearings by government departments, and by 
the so-called administrative tribunals, and at public inquiries 
of many kinds, we have come more and more to the conclusion 
that the practice we described last year, of an inquiry followed 
by a report which is published, and by a published decision of 
the Minister for which reasons are given, is the nearest that this 
country can get, at present, to satisfying public feeling without 
drastic reorganization of the whole system of ministerial juris- 
diction. We are confident that, if reform on these grounds were 
effected, it would (after perhaps a short period of growing 
pains) be found to cause no embarrassment to Ministers or their 
departments, and that it would have a great effect in restoring 
public confidence. 


So far, we have been dealing with the evidence given by the 
Secretary of the Ministry about cases which it has been assumed 
will be decided by a Minister. The report of her evidence in 
The Times ends with a matter, now decided by the Minister of 
Housing and Local Government, which she suggested might 
be dealt with otherwise. We quote: ‘‘ Dame Evelyn Sharp 
said frankly, referring to the growing number of appeals against 
development plans, that the Ministry were disturbed ‘ by the 
very large amount of case work coming up to Whitehall.’ It 
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would be a great relief if some of the smaller cases could be 
separated and some quicker and more local method devised of 
reaching a decision on them. If the issue was one of local 
amenity she thought it would be better settled by ‘ almost some 
form of local jury.’ ”” 


This might mean much or little. We assume that Dame Evelyn 
was not contemplating that any local body of persons should 
step into the shoes of the Minister for all purposes of .reg. 17 
of the Town and Country Planning (Development Plans) 
Regulations, 1948, S.I. No. 1767. It would hardly be feasible 
to put “‘ some form of local jury ’’ into the position of passing 
judgment upon the whole development plan of a county council. 
The suggestion seems to be that “local amenity” should be 
separated from other features of the development plan. We 
find it rather hard to see how this separation would be effected. 
An easier step for reducing the amount of case work in Whitehall 
would be to decentralize the appeals (or some of them) against 
refusal by a planning authority of permission to develop. We 
should also have thought that there was, for this, better con- 
stitutional justification, as well as stronger practical arguments. 
When all is said, the local authority’s development plan is legis- 
lation. The Minister may, and by reg. 17 he must, hold an 
inquiry or grant a hearing to objectors, but in the end his 
approval of the plan is a legislative act. He could, no doubt, 
ease the position by having the local inquiry, or the personal 
hearing, required by reg. 17 held by an outsider of a standing 
that would be generally recognized, rather than by a member of 
his staff. We have referred above to an inquiry held by the 
former town clerk of Plymouth. The Times reported recently 
an inquiry held at Market Bosworth by Sir Basil Gibson, 
formerly town clerk of Sheffield, on the subject of closing foot- 
paths across a motor testing ground. If an inquiry into some 
** amenity ’’ aspect of a development plan were held by a person 
of this standing and the report were published, as is above 
suggested, the Minister would be relieved of part of the burden, 
without impairing his constitutional function, but even if, as 
seems to be the inference, objections to a development plan 
sometimes relate to “‘ smaller cases . . . of local amenity,” we 
do not see how the Minister can by a “‘ more local method ” 
get rid of his responsibility within the general framework of 
this legislation. 


The stronger practical argument, above mentioned, about the 
amount of case work coming up to Whitehall is against central 
decision of appeals where a planning authority has refused 
permission to develop. We spoke at 119 J.P.N. 70, of delays 
on these appeals (especially at the end of p. 71), and from that 
point of view if no other we are interested in the Secretary’s 
tentative suggestion for decentralizing them. Whether she was 
harking back, consciously or otherwise, to earlier lawand practice, 
history here repeats itself in instructive fashion. 


Section 12 (1) of the Town and Country Planning Act, 1932, 
enacted by a proviso that when a planning scheme contained 
a clause enabling the planning authority to regulate the design 
or external appearance of buildings it must also give a right of 
appeal from the local authority’s decision to a court of summary 
jurisdiction or to a specially constituted tribunal. Section 12 
itself was silent about the composition of these tribunals, which 
was left to be settled in the schemes, but the last edition of the 
model scheme issued from the Ministry of Health before the 
war provided in cl. 45 and sch. 4 that such a tribunal should 
comprise an architect, a surveyor, and a justice of the peace. 
This followed precedents in local Acts passed between the end 
of the first world war and the Act of 1932. It is mentioned in a 
note in Lumley (11th edn., the last in which the Act of 1932 
fell to be included) that at least one of these local Acts had 
given an appeal to the Minister of Health, and that in his reports 
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to the parliamentary committees, upon subsequent local legis- 
lation Bills which proposed a power to control the design and 
external appearance of buildings, the Minister had expressed 
a wish that this jurisdiction should not be conferred upon him; 
the precedents thereafter had divided, some local Acts preferring 
justices and some preferring a specially constituted tribunal. 
It must however be made clear that the precedents culminating 
in the enactment in the proviso to s. 12 (1) of the Town and 
Country Planning Act, 1932, related only to the stage of plan- 
ning at which there was an operative scheme. At the stage 
of interim development, corresponding to the present permis- 
sion to develop, appeals about design and external appearance 
of buildings, like other appeals, all went to the Minister. More- 
over, at that stage of a scheme the precedents had to do only 
with design and external appearance of buildings. Power to 
set up an “ independent ” tribunal to deal with appeals relating 
to the design or external appearance of buildings is repeated 
(and extends to “‘ other similar matters’’) in s. 16 (4) of the 
Town and Country Planning Act, 1947, but the power does not 
seem to have been used. Was this (we wonder) all that Dame 
Evelyn Sharp had in mind, or did she contemplate other aspects 
of *“* amenity ’’? According to the account given of her evidence 
in The Times she avoided giving the local bodies which she 
contemplated the name of “ tribunals ’’ as they were called in 
the Act of 1932: she spoke of ** almost some sort of local jury.” 
This change of appellation may have been accidental, or she 
may have avoided the name “tribunal ’’ deliberately, either 
from fear of confusion with the rent tribunals of which she 
had spoken a week earlier, or from a feeling that the word 
‘“‘ tribunal’? had come to be unpopular. Whatever the ex- 
planation, her suggestion of a sort of local jury would fit revival of 
the bodies prescribed by the model planning scheme between the 
wars, which could be done by applying and extending s. 16 (4) 
of the Act of 1947. Some people might propose devolving 
these decisions upon regional officers of the Ministry, so as to 
relieve Whitehall, but the councils of counties and county 
boroughs would not willingly accept legislation under which 
they could be overruled upon local amenity by an individual 
government official in the regional office. (It is true that as 
things are at present most Whitehall decisions must in fact be 
reached by officials since, if the Minister went into all the cases, 
he would have time for nothing else—and indeed could not 
even get through the appeals themselves: cp. 119 J.P.N. 71, 
already cited. Nevertheless. a decision coming out of Whitehall 
is nearer to the constitutional doctrine of ministerial responsibility 
and, in a proper case, the papers will actually have been put 
before the Minister; at least a decision will have been prepared 
for him to sign). It follows that, if the work is to be moved 
away from Whitehall to some local forum, the latter must be a 
forum outside government establishments. This is not to say 
that there might not, in cases carefully classified as of more than 
usual importance, be a further appeal to the Minister from what- 
ever local “‘ jury ’’ was empanelled. 

Assuming, however, that the Secretary of the Ministry was 
thinking of a deciding body drawn from two professions, 
with a justice of the peace, can it further be taken as certain 
that the councils of counties and county boroughs would be 
satisfied with an appellate body of this sort ? We should have 
thought this doubtful, at least if it had to deal with aspects 
of development, or even of amenity (whatever this is) going 
beyond appearance and design of buildings. It was all very well 
for local authorities to provide for such a body in their own 
local Acts; the provisions for the same thing in the general law 
have, as matters have turned out, teen inoperative. It will be 
important, therefore, if more is to be heard of the idea, that there 
shall be stricter definition of what is to be covered. 

We are brought back to a suggestion we made about town and 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, APRIL 14, 1956 














VOL. 








country planning in a different context. We have said that jt 
would in our opinion be an improvement of the law, if many 
planning issues now dealt with by county councils were returne 
to the local authorities, who normally handled them on interim 
development, and might have handled them under scheme 
(if schemes had been made) between 1932 and 1939. Leaving 
county boroughs on one side for the moment, a restoration to 
the councils of other boroughs, and of urban and rural districts 
of the right to grant or refuse development permission in their 
own areas would get rid of the difficulty about prestige, which 
we should expect to see raised by county councils if there was 
an appeal from their decisions to an ad hoc local body. The 
jury or tribunal (call it what you will) for dealing with appeals 
from non-county boroughs and from county districts need not 
then be specially created. If the local planning authority once 
again became genuinely local, why should there not be an 
appeal from its decisions to the county council, acting through 
a planning committee of its own ? Even if local authorities 
within the county were given what we regard as a proper plan- 
ning status, the planning committee of the county council 
would in any event retain duties in regard to main roads, and 
such aspects of development as major drainage schemes, which 
might cover several county districts. It would be a body well 
suited for dealing also with appeals against a refusal of develop. 
ment permission. There are precedents in the London Acts 
of Parliament for appeal from a decision of a borough council 
to the county council. The position would not be so easy ina 
county borough. Unless Parliament saw its way to adopt 
the solution we suggested in our article at 118 J.P.N. 248, for 
other problems presented by the excessive growth of county 
boroughs, namely to divide those which are now of too great 
a size so as to provide real local government (by setting up 
within them local authorities on the pattern of the ward commit- 
tees in the borough of Wenlock, and of borough councils in 
London) the council of the county borough would have to 
remain the planning authority, and there would be no existing 
authority available to whom to send appeals against refusal 
of development permission. We do not suppose that county 
borough councils would acquiesce in one rather obvious solution 
of this difficulty, which would be the creation of joint committees 
to hear appeals both in county boroughs and in counties: this 
to the county borough mind would look like allowing county 
councillors to interfere. And if, as above suggested, acquiesc- 
ence in one of the solutions adopted by the local Acts before 
1932, namely the creation of an entirely ad hoc appellate body, 
was not to be expected, so also it might be thought that the other 
solution supported by precedent before and after the Act of 1932, 
namely a recourse to the magistrates’ court, would be equally un- 
suited to the requirements of a county borough. Indeed, for all 
our confidence in justices, we should not ordinarily regard the 
local bench as the most suitable organ for determining whether 
planning permission should be granted or refused. It may be, 
therefore, that so far as county boroughs are concerned there 
is no help for it; that is, appeals against refusal of permission to 
develop must still go to the Minister as provided by the Act 
of 1947—and indeed by the Act of 1932 as well, except for those 
relating to the appearance and design of buildings after a plan- 
ning scheme came into force. Even so, by passing cases in the 
counties back to the local authorities who are proper for 
exercising primary jurisdiction, there would be a substantial 
reduction in the number of cases going to Whitehall and a 
substantial increase, accordingly, in the speed with which cases 
could be dealt with. The return of most planning functions in 
the county to the local authority would be highly desirable on 
every ground, and that course seems to be also the only way 
by which a decision against a refusal of permission can be taken 
to appeal, without bringing in the Minister. 
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LIABILITY FOR DAMAGE TO UNDERGROUND 
ELECTRIC CABLES 


[CONTRIBUTED] 


(Concluded from p. 216, arite) 


Exception 2 

Where the employer, being under a statutory obligation to 
do some particular act, has delegated the performance of his 
duty to the contractor and the contractor has failed to perform 
it 


Exception 3 

Where the contractor is employed to do something per se 
ullawful. Where a gas company employed a contractor to 
break up a street unlawfully it was held that the employer was 
responsible to third persons who sustained damage thereby: 
Ellis v. Sheffield Gas Consumers Co. (1853) 17 J.P. 823. 


Exception 4 

Where the employer interferes with the contractor or his 
servants, and in fact exercises control over him and directs 
him to do the work in a particular manner. 


The position of the independent contractor vis-a-vis his 
employer in respect of the laying of an underground electric 
cable may therefore be summarized as follows: 


(1) If the employer is under a duty which has not been 
performed, e.g., to serve a statutory notice or obtain permission 
toenter land, he cannot in such a case escape liability by saying 
that he had instructed the contractor to do it for him. If, for 
example, the employer’s breach of duty has been trespassing 
on another’s land it is not the contractor’s duty to ascertain 
the position in regard to the dand, though if the contractor 
knew a trespass was being committed he could in this event be 
liable. 


(2) The contractor laying a cable across land according to a 
toute specified by his employer and to the employer’s orders (as 
in the Evans case) would be liable in negligence only if he was 
negligent either in the way he carried out the laying or in the 
state in which the cable was left after completion (Penny v. 
Wimbledon Urban District Council, supra). 

(3) If, in laying the cable, the contractor finds another cable 
already laid in close proximity to his prescribed route and he 
damages it, the contractor will prima facie be liable and not 
the employer, on the ground that the damage was caused by 
the contractor’s collateral negligence: Hardaker v. Idle District 
Council, supra. 

(4) If a contractor is laying a cable on the employer’s own 
land, and in following a route prescribed by the employer 
excavates so close to a building on the adjoining land that the 
foundations are endangered, the employer is liable to the 
adjoining occupier, as it was his duty, and not that of the con- 
tractor, to guard against the danger: Hughes v. Percival, supra. 


_ (5) If the contractor is supplied with a plan of the site by his 
immediate employer he is entitled to assume that no under- 
ground cables are laid in any part of the ground which he is 
to excavate unless the plan indicates to the contrary: National 
Coal Board v. J. E. Evans & Co. (Cardiff) Ltd. and Another, 
supra. 

The above summary does not pretend to set out all the 
circumstances which may arise in this type of case, as so much 
must depend upon the actual and often detailed facts. 





Turning now to the position regarding damage to under- 
ground cables in streets, this matter is now largely governed 
by the provisions of s. 26 of the Public Utilities Street Works 
Act, 1950, so far as undertakers’ works (as defined by s. | (2) 
of that Act) executed in a street or controlled land are concerned. 
Subsection (2) of this section requires operating undertakers 
not to begin any works “ which are likely to affect ” apparatus 
of owning undertakers (other than service lines) until they have 
given to the owning undertakers notice of their intention to 
execute the works, indicating the nature of the works and the 
place where they intend to execute them and three days have 
expired from the date on which the notice was given (emergency 
works are excepted). The section also requires that operating 
undertakers shall comply with any requirements made by own- 
ing undertakers as to the nature of things to be done or avoided, 
which are reasonably necessary for the protection of the owning 
undertakers’ apparatus, and requires operating undertakers to 
pay to owning undertakers any expense reasonably incurred in 
making good damage to their apparatus. 


It will be observed that the operating undertakers’ duty is 
only to serve a notice in the case of works which “ are likely 
to affect ’ apparatus of owning undertakers. The section does 
not in terms require operating undertakers to serve a preliminary 
notice of inquiry in every case, but there is a powerful inference 
that they must do so in subs. (8) which imposes financial penalties 
for any default under the section. This subsection relieves 
Operating undertakers from liability for any penalty if they 
“prove that the failure was attributable to their not knowing 
of the existence or position of the apparatus and that their 
ignorance was not due to any negligence on their part or to 
any failure to make some inquiry which they ought reasonably 
to have made.” It is therefore advisable for operating under- 
takers to make a preliminary inquiry in all cases where there is 
a possibility that underground apparatus has been laid in the 
immediate vicinity of any proposed undertakers’ works. 


The provisions of s. 18 of the schedule to the Electric Lighting 
(Clauses) Act, 1899, which imposes similar requirements to 
those contained in s. 26 of the Public Utilities Street Works 
Act, 1950, will apply in respect of any works not included within 
the scope of s. 26. 


Finally, there are three matters which remain to be considered, 
and apply generally to underground cables whether laid in 
private land or in streets. These are (i) the requirements as to 
protection and depth, (ii) the provisions of s. 20 of the Gasworks 
Clauses Act, 1847, and (iii) “‘ the date on which the cause of 
action accrued ” under the Limitation Act, 1939. 


With regard to (i), electricity boards may only supply electricity 
by means of a system approved by the Minister of Fuel and 
Power; see s. 10 (a) of the schedule to the Electric Lighting 
(Clauses) Act, 1899, incorporated in the Electricity Act, 1947. 
The authorized systems at present in force are those approved 
originally by an order of the Board of Trade in 1906, and 
subsequently continued in force by the Electricity Commissioners, 
together with four other orders approved and brought into 
force by the Electricity Commissioners themselves in 1925, 
1928, 1940, and 1946. All these are still in force and they provide, 
inter alia, for the protection of underground cables in various 
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specified ways. The provisions of the orders of 1906, 1925, 
and 1928 relate to armoured mains but do not refer to any 
specific depth. The order of 1940 contains similar conditions, 
in respect of the use of unarmoured mains, to those contained 
in the orders of 1906, 1925, and 1928. The order of 1940, 
however, provides that, where unarmoured mains (after first 
teing served with water-proof tape) are laid direct in the ground 
in situations other than in streets, the protecting coverings 
specified in the order may be omitted if the mains are laid at 
a depth of not less than 2 ft. below the surface of the ground. 
There is no specific statutory provision prescribing a minimum 
depth at which underground electric cables must be laid, but 
the street authority or local authority, as the case may be, can 
stipulate a specific depth in giving their approval to the placing 
of the cables (in the carriageway or footway) under the Public 
Utilities Street Works Act, 1950, and s. 14 of the Electric Light- 
ing (Clauses) Act, 1899. Regulation 12 of the Electricity Supply 
Regulations, 1937, provides that the standard of construction 
of electric lines (other than overhead lines) of the undertakers 
(including service lines up to the supply terminals) shall, unless 
otherwise allowed by the Electricity Commissioners, be that 
prescribed in the appropriate specification (if any) of the 
British Standards Institution current at the time of their manu- 
facture. The appropriate specification of the British Standards 
Institution in respect of armoured cables is B.S. 480. There is 
at present no specification of the British Standards Institution 
for covering not forming part of the construction of the cable 
itself. 

Regarding (ii), s. 20 of the Gasworks Clauses Act, 1847, 
as incorporated in the Electricity Act, 1947, provides as 
follows: 


“Every person who shall carelessly or accidentally break, 


throw down, or damage any electric line, pillar, or lamp 
belonging to the undertakers or under their control, shall 
pay such sum of money by way of satisfaction to the under- 
takers for the damage done, not exceeding £5, as any two 
justices or the sheriff shall think reasonable.” 


The penalty provided by this section can be recovered without 
proof that the damage was caused by negligence (Burgess v. 
Morris (1897) 61 J.P. 553, and Ashton v. Eccles Corporation 
(1906) 71 J.P. 55) and it is submitted that this section applies 
to underground cables. The argument that the section does not 
so apply on the ground that the ejusdem generis construction 
restricts the phrase “electric line, pillar or lamp” to public 
street lighting systems is considered to be discounted by the 
other provisions of the Gasworks Clauses Act, 1847, and the 
absence of any genus applicable to the above phrase. The 
Gasworks Clauses Act, 1847, contains power to contract with 
any person for private or public lighting and, whereas s. 19 
refers to public lamps, s. 20 refers to “* any electric line, pillar 
or lamp,” which (it is submitted) would include private lamps 
and is a phrase indicative of all the apparatus necessary to 
provide a supply of electricity to a public lamp or to a private 
consumer. 


Finally, point (iii) concerns the effect of s. 2 of the Limitation 
Act, 1939, upon a claim for damages to an underground cable. 
Section 2 provides than an action founded on tort shall not be 
brought after the expiration of six years from the date on which 
the cause of action accrued. Owing to the slow rate of 
deterioration which can take place when a cable (particularly 
if it is a low voltage cable) has been punctured by a sharp 
instrument such as a pickaxe, some time may elapse before a 
fault develops in the cable due to water and/or injurious 
chemical residues seeping through the punctured outer casing. 
Such a fault may take as long as six years to develop, and it 
therefore becomes necessary to consider whether in such cases 
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the cause of action accrues immediately the outer casing of th 
cable has been punctured, or on the date upon which the cabk 
ceases to function as a result of the damage. 


The expression “ cause of action” was defined by Lord Eshe, 
in Read v. Brown (1888) 60 L.T. 250, as meaning “ every fag 
which it would be necessary for the plaintiff to prove, if traversed, 
in order to support his right to the judgment of the Cour” 
The other members of the Court (Fry and Lopes, L.JJ.) agree 
with this definition. The question arose again in Coburn 
Colledge (1897) 76 L.T. 608, which decided that in the case of 
a solicitor’s costs the cause of action arose when the work wa; 
completed, and therefore the Statute of Limitations begins 
run from that time and not from the expiration of a month from 
the delivery of the bill of costs. In the course of his judgmen 
Lord Esher said: 


“The definition of ‘cause of action’ which I gave ip 
Read v. Brown has been cited. I there said that it is ‘ even 
fact which it would be necessary for the plaintiff to prove, if 
traversed, in order to support his right to the judgment of 
the Court.’ The language I used obviously means this: 
the plaintiff in order to make out a cause of action mus 
assert certain facts which, if traversed, he would be put to 
prove. It is well known, of course, that any of those facts 
which is not traversed is taken to be admitted. The words 
‘if traversed’ were inserted to make it clear that the facts 
spoken of were those which the plaintiff must allege in his 
statement of claim, as it is now called, or his declaration as it 
used to be called . . . For these reasons I think that the cause 
of action in this case, to use the language of the Statute of 
Anne, was ‘given, accrued, fallen or come’ the moment that 
the work which the plaintiff was retained to do was com- 
pleted.” 


(Lopes and Chitty, L.JJ., expressly accepted this definition of 
“* cause of action.”’) 


The date mentioned in s. 2 of the Limitation Act, 1939, 
namely, “‘ on which the cause of action accrued ” appears to 
mean the date when for the first time all the facts have happened 
which the plaintiff has to prove if he is to succeed in his action. 
The cause of action would be trespass to goods, namely, the 
plaintiff’s cable. The act of trespass would be the damaging 
of the cable by the workman’s pick or other instrument. It is 
precisely at this point that, applying Lord Esher’s definition, 
the “ cause of action” accrues. It is true that at a later date, 
due to the action of water or chemical residues, the cable may 
develop a fault, but this is merely the occurrence of further 
damage following on the original (possibly slight) damage caused 
by the pick or other instrument. The first damage of all gives 
the right of action, however slight that damage may be. 


It is appreciated that this view of the law is harsh in certain 
cases, because the electricity board may be unaware of its 
cause of action at the time when it arises, and may never know 
it has a cause of action until the time has run out under the Act 
of 1939. But in the absence of fraud the authorities support 
the view that the cause of action accrues immediately the outer 
casing of the cable has been punctured. For instance, in the 
case of the wrongful working of underground minerals, if the 
wrongful act is inadvertent (and in the absence of fraud), the 
Statute of Limitations runs from the date of working, even if 
the owner of the minerals knows nothing of the wrongful 
working: Bulli Coal Mining Co. v. Osborne (1899) 80 L.T. 430. 
And in the case of trover, even if the plaintiff is ignorant of the 
conversion, time under the Public Authorities Protection Act, 
1893, has been held to run from the date of conversion in the 
absence of fraud: Betts v. Metropolitan Police District Receiver 
and Carter Paterson and Co. (1932) 96 J.P. 327. 
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THE COW’S BITE 


By A SOLICITOR 


The day I moved into my new house three cows looked at me 
wer the remains of the garden fence. They may have been 
daunted by the sight of me, because I was carrying a pile of law 
reports and several legal textbooks, not forgetting to mention 
ny brief case crammed with draft wills, conveyances, and 
maecipes. At any rate they discreetly withdrew. 


The next time I saw those cows was quite by accident. I was 
sitting in front of the dining-room fire dozing after lunch, when 
one grinned at me through the open french windows. I jumped 
yin alarm. Over her shoulders I could see two others tasting 
my cabbages and shrubs. I immediately regretted having 
neglected my fences. 


Discretion being the better part of valour I reached for my 
iextbooks on the law of tort—or should it be torts ?—which I 
aways keep close by me in case of emergencies. What self- 
respecting lawyer would allow himself to be chased by a cow, 
without being able to consult and consider the effect of recent 
decisions in the particular circumstances ? 


The index, strangely enough, fell open at a chapter headed 
“Animals, appertaining to the bite thereof.” Thinking that that 
wasrather premature, I looked further down. There it was, the 
very thing—‘‘Animals, trespass by.”’ I quickly turned to the page 
mentioned. The animal, obviously keenly interested in furthering 
her legal education, was gradually easing herself through the 
window. 


[read in my book that the owner is answerable for the trespass 
ofhis cow if it strays on to another’s land. In such circumstances 
he must make compensation for all damage provided it is 
“natural to the species of the animal.”’ Now, what, I thought, is 
tatural to this species ? The cow also had obviously given this 
question considerable thought. Licking my neck affectionately 
with a tongue that felt like a file, she walked out of the room 
and up the stairs. 


In order to frustrate her progress by legal process I scanned 
my book still further. There on the next page was the very 
thing—Scienter—i.e., knowledge. If the fact that the animal 
went upstairs was not “natural to the species” then I would 
have no remedy, for damages would not be recoverable by 
simply proving the trespass. It seemed clear, however, that if such 
an animal were to stray on to neighbouring land and there eat or 
trample down the choice plants, there would be liability in 
“trespass ” for the damage. This latter damage would appzar 
to be natural to the species. If it were to bite the neighbour, or 
perhaps, as here, to climb upstairs, then it may not be natural, 
and scienter must be proved. To do this I should have to prove 
that the owner knew that his animal had a mischievous propensity 
towards causing the kind of damage done. 

How, I pondered, could I ever provethis ? Surely nocow had ever 
before climbed the stairs ona piece or parcel of land with a dwelling- 
house situate thereon, especially one of modern dimensions ! 

By this time the cow, having viewed the upper rooms and 
decided she disliked them, walked downstairs and out of the 
open front-door almost into the arms of my neighbour. 

** Why,” she cried, ‘‘ the self-same cow! I have chased her 
out of my house three times this week.” 

I jumped for joy. Scienter was there. If only she would later 
substantiate her statement, all was saved. 

The cow, now near the end of the road, started turning its 
head and looked at me pityingly. A doubt crossed my mind. | 
rushed back to my legal textbook, and read the remainder of 
the paragraph. As I did so, my heart was as heavy as a bull’s 
head, for this is what I saw: “*. . . if an obligation to fence exists, 
the occupier cannot bring trespass against his neighbour for 
bestial entries due to the defective state of the fences.” 

I promptly seized wood, hammer and nails—a thing I should 
have done long before. 


MISCELLANEOUS INFORMATION 


CHILDREN AND YOUNG PERSONS ACT, 1956 
This Act, which received the Royal Assent on March 15, and 
wll come into operation on October 1 next, makes certain amend- 
ments to the Children and Young Persons Act, 1933, and the Children 
ind Young Persons (Scotland) Act, 1937, with reference to escapes 
fom approved schools, fit persons, remand homes, and special 
meption centres. 


LINDSEY COUNTY FINANCES 

The Lindsey county precept for 1956/57 is reduced to 11s. 6d. from 
ihe figure of 15s. 10d. levied in 1955/56, but because of the increased 
nteable values on which the precept is calculated the effect is to 
require payment from rates of £2,010,000 as compared with £1,410,000 
inthe previous year. 

As county treasurer Mr. John Jolly, F.I.M.T.A., points out in the 
tcellent explanatory memorandum accompanying the estimates the 
main reason for this increased burden is the loss of exchequer equaliza- 
lon grant caused by the revaluation. The rateable value of the county 
tas risen by 114 per cent. (industrial and freight transport heredita- 
ments rose by 421 per cent.) and the notified figure of equalization 
gant has dropped from £1,200,000 in 1955/56 to £636,000 in 1956/57. 
Adjustments of grant due for previous years reduce the impact of this 
tlow but the full effect must be felt in succeeding years and will 

worsen Lindsey’s position. For the present, however, the 
county council may well be satisfied with the precept which is below 
the average for England and Wales of 12s. 1d. 


In order to make the figure of 11s. 6d. possible the Finance Com- 
mittee decided to withdraw £62,000 from balances leaving the latter 
at £364,000, which is not a large sum in relation to a total expenditure 
exceeding £7 million, particularly when only £100,000 is an actual 
cash balance and the rest tied up in stocks and stores or in debts owing 
to the council. Mr. Jolly warns that it may well be necessary to borrow 
substantial sums temporarily if county district councils find they have 
to ask for suspension of full payments under precepts due to extensive 
appeals against the valuation list. 

Expenditure has gone up, largely as a result of inflation and the 
requirements of committees are £234,000 in excess of the previous 
year, education accounting for £212,000 of the total. 

Estimated capital expenditure is £1,348,000 of which £1,032,000 is 
in respect of education. Mr. Jolly says that the past year has been a 
most difficult period for the financing of capital expenditure and that 
freedom to borrow in the open market, eagerly sought after in the 
past, was given at a time of credit squeeze and in a period of rapidly 
expanding capital expenditure; the resultant upward swing of interest 
rates means seriously heavier debt charges. Lindsey hope that the 
position will improve by the end of 1956 and borrowing has therefore 
been for much shorter periods than is the normal practice. 

The normal Lindsey practice of publishing the accounts of the-last 
completed financial year with the estimates is continued. Among a 
number of interesting features we note that the smallholdings scheme, 
although producing a small surplus in 1954/55 is estimated to run at 
a loss of £3,100 in 1956/57 due largely to the increasing cost of repairs 
and renewals of buildings, whereas rents have remained unchanged. 
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NORTHAMPTONSHIRE PROBATION REPORT 


It is often said that there is at present a good deal of overlapping 
among social workers, several of whom may be dealing with the same 
family on behalf of different organizations and from different points 
of view. Parents are sometimes overwhelmed, or so they say, by a 
succession of visitors, and ask how many more they must expect, and 
how many more questions they must answer. It all arises out of the 
desire of many agencies to help people with their problems, but there 
is at least something to be said for the harassed parent. 

There is an interesting paragraph in this connexion in the annual 
report of Mr. G. F. Lampard, senior probation officer for the 
Northamptonshire combined probation area. He writes: ‘* We hear 
much of the multiplicity of social workers that are imposed on some 
of our problem families in these days. Many of these workers have no 
particular training, and those that have, have usually been trained 
along fairly specialized lines, e.g., almoners for medical social work, 
psychiatric social workers for social work in psychiatric clinics, 
probations officers for social work with delinquents, children’s officers 
for work with deprived children, etc. Gradually we have come to 
recognize that there is much that is common to all these branches of 
social work, and the University of London has pioneered a course 
of social case work training that aims at equipping a social worker 
for case work in any of the so-called specialized fields. This may 
mean in time that the various branches of social work will all speak a 
common language, and develop a common approach to social prob- 
lems so that there will be less chance of conflicting advice and help 
being given to anyone who is unfortunate enough to have to deal with 
more than one of them. In time it may even become possible to dis- 
pense with some of the divisions of social work and have one social 
worker to perform a number of what are now specialized functions 
on behalf of a given family, instead of that family having to be barraged 
by a number of workers.” 

We should like to suggest respectfully that the “* common language” 
when it emerges should be plain English that ordinary men and 
women can understand, not sprinkled with some of the jargon that 
has been developed in some quarters. 

For those who may be tempted to ask what place there can be now 
for police court missions, and other voluntary agencies, seeing that 
there is a well-organized probation service for which public money is 
available, a paragraph in Mr. Lampard’s report supplies some in- 
formation. ‘“* Once again we wish to record our gratitude to the 
Police Court Mission for the many cases this year in which they have 
contributed very substantial financial help for some of our clients. 
Real poverty is not common in these days, but when we do find it, 
it is in acute form, and without the Mission’s help in these cases, our 
task would be much more difficult. We are also grateful to the W.V.S. 
and to the British Red Cross Society who, in appropriate cases, 
have given generous material assistance.” 


THE COUNTY OF HERTFORDSHIRE: 
CHIEF CONSTABLE’S REPORT FOR 1955 
The road traffic problem in Hertfordshire is one which must 
occupy a great deal of police time, and there seems no prospect of 
its becoming less of a burden to them. It is recorded, for instance, 
that “ towards evening on bank holidays traffic, moving slowly and 
intermittently, often stretches for eight miles along the A.5 road 
north of St. Albans.” In an effort to reduce congestion by traffic 
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diversions 14 additional policemen had to be used at key poing 
Greater supervision on the main roads became necessary, and » 
additional seven men were put on motor cycle patrol duty for ths 
purpose. This could be done only by reducing the number of mp, 
on beat when that number had already been depleted by 22 men joy 
through resignations during the year. The chief constable 

almost daily requests to enforce speed limits on particular stretches 
roads, to prevent obstruction by parked vehicles, to relieve congestion 
to direct traffic at danger spots, and so on. 

What is the man-power position to enable him to answer all the: 
calls ? During the year there was a net loss of 22 men. The presey, 
authorized establishment is 805. In the chief constable’s opiniq; 
population increases in the county justify an establishment of 95 
if the county is to be adequately policed. Yet on December 3], 195 
the actual strength was only 661 men and 27 women, a total of 68 
It has been quite impossible, therefore, to grant the additional reg 
day a fortnight which was authorized in September, 1955. All ranks 
have been required to work on that day and have been paid compens. 
tion for so doing. It is pleasing to know that all ranks have loyalj 
accepted this decision. One result of the shortage of men is that larg 
parts of the new towns have had to be covered by men on motor cycks 
instead of on foot, and we think it is generally accepted that this 
not nearly so satisfactory from the police point of view, which si 
attaches great importance to the man on the beat. 

A further demand on police time was made by the increase from 
1,675 to 1,935 in the number of notices received by the police of the 
passage of abnormal indivisible loads. It was not possible to provid 
a police escort in every case. 

There were a number of special events during the year for which 
extra police duties were required and these included no less than 
seven visits by members of the Royal Family. 

Indictable crimes known to the police increased by seven per ceni, 
from 4,595 in 1954 to 4,912 in 1955, there being a significant increas 
in breaking offences. Many of these concerned houses in working. 
class districts which were broken into on Friday nights with the object 
of stealing the weekly cash. The report comments “ such crimes ar 
easier to prevent than to detect, and steps were taken to put hous. 
holders on their guard.” There was a considerable increase in th 
number of juvenile offenders. In 1955, 776 were dealt with for 629 
offences. The 1954 figures were 560 and 597 respectively. 

Reference is made to the useful work of the police dogs and their 
handlers. In one case a small boy failed to return from school at 
2 p.m. The police were not notified till 12.25 a.m. One of the dogs, 
after a two hour track and search found the boy asleep in a telephone 
kiosk. The trail was picked up from the foot of a tree into which the 
boy had climbed earlier to avoid previous searchers. 

There was unfortunately a very large increase (from 7,664 to 8,832) 
in the number of accidents causing death, injury or damage. Preventive 
work by the police included the giving of talks to schools and to youth 
and adult organizations, the examination of 6,492 children’s bicycles 
(1,131 found defective) and the training of 1,984 children in riding and 
maintaining cycles. 1,595 of these successfully passed the cycling 
proficiency test. 

It is to be hoped that the pay increases announced in December, 
1955, will attract a larger number of suitable applicants to join the 
force. In 1955 only 34 were accepted out of 268. In 1954 63 wer 
accepted from 483 applicants. 


GLEANINGS FROM THE PRESS 


Western Daily Press. February 20, 1956 
WARRANT ISSUED—THEN IN HE WALKED 

William Perry Tyers (35), of “* Brentnor,” Fishpool Lane, Westbury- 
on-Trym, admitted at Bristol magistrates’ court on Saturday that he 
had failed to carry out the conditions of his bail by not submitting 
himself for a medical examination. 

Tyers had been previously found guilty of assaulting a policeman, 
and of nine motoring offences. 

He was on that occasion allowed bail and remanded until Friday. 
But on Friday he walked into court half an hour late, after the magis- 
trates had issued a warrant for his arrest. He was then taken into 
custody, and came before the bench on Saturday. 

** Too severe ”’ 

Tyers said that he had consulted his own doctor, but agreed he did 
not carry out the stipulations of the court. 

The chairman, Mr. W. E. Wheatley, tcld him: “ It is nothing less 
than defiance of the court order, and it leaves us nothing to do but to 
remand you for a further period for a medical report.” 

Tyers said : “* I am afraid that you are being too severe. I have already 
seen one doctor.” 

He was remanded in custody until March 9. 





As a general rule a magistrates’ court cannot insert any condition 
in a recognizance of bail except the condition for appearance. 

On committing a person for trial the court may commit on bail 
“*... that is to say, by taking from him a recognizance, with or without 
sureties, conditioned for his appearance at the time and place of trial 
...” (s. 7 (2) (6), Magistrates’ Courts Act, 1952). On remandinga 
person the court may “. . . remand him on bail, that is to say, take 
from him a recognizance, with or without sureties, conditioned . .. 
(2) for his appearance before the court at the end of the period of 
remand; or (6) for his appearance at every time and place to which 
during the course of the proceedings the hearing may be from time to 
time adjourned .. .” (s. 105). Where a person in custody appeals to 
quarter sessions “the magistrates’ court may release him on his 
entering into a recognizance, with or without sureties, conditioned 
. .. for his appearance at the hearing of the appeal ” (s. 89 (1) (@). 
Where he appeals by Case Stated “‘ the magistrates’ court may releast 
him on his entering into a recognizance, with or without suretits, 
conditioned . . . for his appearance before the magistrates’ cout! 
within 10 days after the judgment of the High Court has been given, 
unless the determination in respect of which the case is stated 5 
reversed by that judgment.” (s. 89 (1) (4)). 
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In none of those cases does the section give any power to a magis- 
tates’ court to attach conditions to bail. The only condition of the 
izance must be that for the principal’s appearance. 

The only exception to that general rule is contained in s. 26. Where, 
in accordance with the provisions of that section, the court, having 
found the accused guilty of an offence punishable on summary con- 
viction with imprisonment, remands him on bail for a medical report 
“it shall be a condition of the recognizance that he shall undergo 
medical examination by a duly qualified medical practitioner at such 
institution or place as may be specified in the recognizance or by such 
duly qualified medical practitioner as may be so specified; and if 
ymangements have been made for the reception of the accused, it 
may be a condition of the recognizance that he shall, for the purpose 
of the examination, reside, for such period as may be specified in the 

jzance, in an institution or place so specified, not being an 
institution or place to which he could have been committed” (subs. 
3). Where the court commits the accused for trial on bail “ it may 
make it a condition of the recognizance taken for the purposes of his 
committal, but subject to the condition for his appearance, that 
he shall undergo medical examination or shall reside as aforesaid ” 
subs. (4)). 
pe mentioned in this case was no doubt issued under 
; 97 of the Magistrates’ Courts Act, which provides that ‘ where 
any person charged with or convicted of an offence has entered into 
a recognizance conditioned for his appearance before a magistrates’ 
court and in breach of that recognizance fails to appear, the court 
may, without prejudice to its power to enforce the recognizance, 
sue a warrant for his arrest.” A warrant can be issued under that 
section without any written or sworn information being laid. 


Evening News. March 16, 1956 


It Wasn’t Wrong, Court Decides 


HE DROVE WITH ARM ROUND HIS GIRL 

A fight for the right of the British motorist to drive his car with one 
hand and put the other round the shoulders of his fiancée was won—for 
one British motorist, anyway—at Bromley court today. 

Mr. Michael Fountain, tall, well-dressed young company director, 
vas the man who, through his counsel, fought this battle. 

He was out driving on the afternoon of Sunday, January 29. His 
right hand was on the steering wheel of his big red three-litre racing car. 
The girl at his side sat close up to him, and his left arm was around her 
shoulders. 

In Beckenham Road, Beckenham, Mr. Fountain, driving at 25 m.p.h. 
overtook a police patrol car. 

Mr. Fountain, who is 28 and lives at College Road, Dulwich, was 
summoned for being in such a position that he did not have proper 
control over the car. 
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In court today, Sgt. William Neal, one of the crew of the police car, 
said that the place where he stopped Mr. Fountain was an accident 
black spot and the road was narrow. 

Cross-examined by Mr. Henry Newman, for Mr. Fountain, the 
sergeant agreed that it was being properly driven. 

Mr. Newman submitted there was no case to answer. 

** It is the liberty of every Englishman—certainly of every motorist— 
that Parliament and not the police make his laws. 

** There is no law against a driver driving with one hand, whether it 
be the right hand or the left hand, and I have looked through the High- 
way Code to see if there is even the slightest indication of that. There 
is not. 

** If the police take the view that a driver is not driving carefully or 
properly then they should prosecute him for driving without due care 
and attention.””, Mr. Newman said. 

The chairman of the bench, Mr. J. C. Gibbs, whispered with his - 
two colleagues. Then he said: ‘* On the particular facts of this case 
we find there is no case to answer.” 

Outside the court Mr. Fountain stood beside his red racing car and 
said: “ The girl was my fiancée and we are to be married fairly soon.” 


We commented on a case, at p. 169, ante, in which, although a man 
was driving fast with his arm round a girl, the bench found him not 
guilty of the offence of being in such a position as not to have proper 
control of the vehicle, contrary to reg. 86 of the Motor Vehicles 
(Construction and Use) Regulations, 1955. 

The case reported above is another of the same kind, in which the 
police again admitted that the car was being driven properly, and 
again the summons was dismissed. Counsel is reported to have said, 
in effect, that if a driver in circumstances such as these is not driving 
properly he should be prosecuted for driving without due care and 
attention. We think that if it is proved in a case of this kind that the 
car was not being driven properly, the bench could draw the conclusion 
from the facts that the driver was in such a position as not to have 
proper control, and convict accordingly of the offence under reg. 86. 
We agree that proceedings could be taken, if the facts warranted it, 
for careless or dangerous driving. In the case reported below, in 
the Newcastle Journal, proceedings were taken successfully for 
dangerous driving. 


Newcastle Journal. February 29, 1956 


DRIVER HAD ARM ROUND GIRL 

A 50 m.p.h. driver had his arm round a girl when he was stopped by 
the police, Jarrow magistrates were told yesterday. He had skidded, 
hit the kerb and passed a traffic bollard on the wrong side, it was said. 

Alex Focas (23), of Osborne Road, Newcastle, was fined £20 for 
dangerous driving. He denied his car was out of control and said he 
= = wrong turning. He had his arm round his girl because she was 
** shaken.” 


PERSONALIA 


APPOINTMENTS 


Mr. W. A. Till, assistant solicitor to Taunton, Somerset, borough 
council, has been promoted to deputy town clerk. Mr. Till was pre- 
viously with the Swadlincote, Derbys., and Whitstable, Kent, urban 
district councils. 

Mr. A. H. Colley, clerk to Neath, Glam., rural district council, 
has been appointed clerk to Hemsworth, Yorks., rural district council, 
insuccession to Mr. F. P. Ward, who is retiring on health grounds. 

Mr. Marshall H. Owen has been appointed senior committee 
cetk in the department of the clerk of Merioneth county council, 
Mr. D. W. Jones-Williams, M.C., LL.B. Mr. Owen will commence 
his new duties on April 16, next. He is transferring from the East 
Central Area Planning Office of Essex county council. Mr. Owen 
was committee clerk to Flint borough council from 1934 to 1939, 
committee clerk and assistant to the town clerk of Flint from 1945 to 
1948 and chief clerk of the county of Flint planning department from 
1948 to 1955, 

_Mr. Herbert Bywater, staff clerk in the Bristol county court offices 
sme 1945, has been appointed chief clerk in succession to the late 
Mr. A. J. Mansfield. ; 

Mr. Stanley Gilbert is to be chief clerk at Woolwich county court in 
succession to Mr. Harry Smith, recently appointed chief clerk at 
Dartford county court. Mr. Gilbert was formerly senior clerk in 

of a group of county courts in Cornwall. 

Mr. Harold Edward Bayley, B.Sc., has been appointed a probation 
to serve the city of Leicester. Mr. Bayley was accepted for 





Home Office training with the probation service in May, 1955. His 
appointment in Leicester is his first in the service. 


Mrs. Kathleen Curnock has been appointed a probation officer 
to serve the city of Leicester. Mrs. Curnock was at one time a pro- 
bation officer in Huli. She has since been employed on social work in 
Leicester. She now re-enters the probation service. 


Mr. A. A. Day has been re-appointed a full time probation officer 
in Bristol. He will commence his duties on April 16, 1956. 


Mr. Raymond Forster has been appointed probation officer to 
serve the South Shields county borough area of the combined probation 
area of Durham, beginning his duties on June 1, 1956. Mr. Forster 
has been appointed to fill the vacancy caused by the promotion of 
Mr. F. W. Taylor to the post of senior probation officer for the Sunder- 
land area. Mr. Forster is 34 years of age and is at present resident 
housemaster in the Aycliffe Approved School, near Darlington, where 
he was appointed in December, 1953. 


Mr. J. Smith has been appointed an assistant official receiver for 
the bankruptcy district of the county courts of Stockton-on-Tees, 
Darlington and Middlesbrough and also for the bankruptcy district 
of the county courts of Newcastle-upon-Tyne, Durham and Sunderland. 
This appointment, announced by the Board of Trade, took effect from 
April 3, 1956. 

Mr. J. Kerfoot Roberts, clerk to Holywell urban district council, 
has been elected president of Chester and North Wales Law 
Society. 
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RESIGNATION AND RETIREMENTS 

Mr. Norman R. Finn has resigned as a probation officer for Southend- 
on-Sea from April 30, next, in order to take up probation work in 
Northern Rhodesia where he will be assisting Mr. Nigel Godfrey, 
formerly senior probation officer for Southend-on-Sea, who was 
appointed in July, 1954, by the Colonial Office to set up a probation 
service in Northern Rhodesia. 

Mr. H. Neville Stafford, coroner for West London, is retiring at 
the age of 65 after 18 years’ service. 
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Mr. C. N. Tweed, coroner for East Devon since 1910, and a freemay 
of Honiton, Devon, has retired. . 


OBITUARY 
Mr. Joseph Sandiford, clerk and solicitor to Swadlincote, Derbys, 


urban district council, has died at the age of 43. Mr. Sandiford wa 
admitted in October, 1934. 


DEEP FREEZE 


The Vienna Philharmonic Orchestra enjoys international 
renown. Throughout the vicissitudes that have beset the 
Austrian people since the days of the first world war, it has 
faithfully maintained that high standard of performance which 
has been associated with Vienna, the centre of the musical 
world, for two and a half centuries. The radio has helped to 
familiarize its achievements among millions who have not had 
the opportunity of appraising its virtuosity in its native setting 
or on any of its tours abroad. 


Like Alexander, it is now sighing for fresh worlds to conquer. 
A recently-arranged tour will take the orchestra, via Norway, 
Alaska and the Aleutian Isiands, to Japan, where it will give 
a series of concerts. A unique feature of the trip is that the aircraft 
which will carry the players and their instruments will pass over 
the North Pole. At that point an Austrian flag, with a suitable 
dedication, will be dropped: greetings will be conveyed to the 
President of the Austrian Republic, and the orchestra will play 
a programme of music which will be broadacst and, it is hoped, 
received in its native country and elsewhere. 


If this is intended to be a new development in what is called 
“the Cold War,” it is certainly an encouraging one. The area 
of neutral territory in the world is shrinking day by day: it is 
therefore a comfort to find the Northern Polar Region peacefully 
adopted as a base for purely aesthetic activities. Elsewhere in 
the five continents there is a severe limitation upon the number 
of broadcasting hours which are not devoted to the propagation 
of some national or individual point of view upon home politics, 
the superiority of somebody’s soap-powder, the defects in 
other people’s social systems, the perfection of such and such a 
brand of cigarettes, the progress of international rivalries, and 
controversial subjects of every kind. Such is the disturbance 
of the ether, every hour of the day and night, that it is becoming 
virtually impossible to tune in to any but the nearest and most 
powerful station without having one’s ears assailed and cne’s 
critical sense outraged by interruptions and invasions, from 
every quarter of the compass, in a worse confusion of tongues 
than ever Babel knew. It is true that ail the announcers and 
commentators are so determined to “ put over” their own 
particular viewpoint that they cancel one another out: but the 
effect, when it is not merely soporific, is extremely irritating. 
That well-known music lover, Caliban, seems to have suffered 
in much the same way: 

** Sometimes a thousand twangling instruments 

Will hum about mine ears, and sometimes voices 

That, if | then had wak’d after long sleep, 

Will make me sleep again. And then, in dreaming, 

The clouds methought would open, and show riches 

Ready to drop upon me, that when I wak’d 

I cried to dream again.” 
We too, when listening, or trying to listen, to the thousand 
twangling instruments of the symphony orchestras, have heard 
those intrusive voices—nasal, liquid, guttural, suave, unctuous, 
ingratiating, angry or detached, hot-tempered or coldly scornful 

all bent on telling us what we ought to like or how we should 

think, on every subject under the sun. To listen to the ad- 
vertisers might well lead us to dream of the clouds opening and 





riches ready to drop therefrom, in kind—from vodka jp 
vacuum-cleaners, medicines to motor-cars, soups to swimsuit: 
books to beer. 


With the recent announcement from Vienna there is at lea 
a hope that reform may be on the way. The Philharmonik 
Orchestra, broadcasting from a height of several thousand fee 
above that remote no-man’s land, is as it were making a gestur 
of detachment from the political and commercial imbroglio ip 
which less happy regions are involved. Whatever its programne 
—a Bach fugue, a Haydn symphony, a Mozart quartet— 
will sound pure, unsullied and crystal-clear as it is sent forth 
across the empty vastness and virgin desolation of the grea 
polar tracts. 


True, there may be regional and atmospheric disturbances— 
but these will be manifestations of the fury of nature, not th 
footling of man. If such things should occur, the orchestra and 
its conductor will no doubt adapt their programme to meteorolo- 
gical conditions. There are plenty of composers from the far 
north to be called in aid—Grieg, Sibelius, Mussorgsky and 
Borodin. Excerpts from the Wagnerian repertory can be chosen §f 
to harmonize with almost any natural cataclysm—from The 
Flying Dutchman of the composer’s youth to the maturity of 
The Twilight of the Gods. 


And what a setting (for televizing) such a landscape wil 
provide—a setting like that which the Ancient Mariner portrayed 
in all its awful splendour: 

“* The ice was here, the ice was there, 
The ice was all around: 
It crack’d and growl’d, and roar’d and howl’d, 
Like noises in a swound.” 

Yes—the flight affords an opportunity such as few musicians 
have had presented to them. There is but one danger. This is 
that conductor and orchestra, even in that remote and desolate 
place, may succumb to temptation and yield to prevailing 
fashion. It would be just too bad if they were to interlard their 
music with didactic announcements about the prophylactic 
efficacy of so-and-so’s woollen underwear, the comforting 
characteristics of what’s-his-name’s hot chocolate, and the calorific 
properties of thingummy’s air-conditioning apparatus. A.LP. 


PARLIAMENTARY INTELLIGENCE 
Progress of Bills 
HOUSE OF LORDS 
Tuesday, March 27 

SEXUAL OFFENCES BiILL—read 3a. 

Wednesday, March 28 
LocaL AUTHORITIES (EXPENSES) BILL—read 3a. 

HOUSE OF COMMONS 


Wednesday, March 28 
PENSIONS (INCREASE) BILL—read 3a. 


NOTICES 


The next court of quarter sessions for the borough of Guildford, 
Surrey, will be held on Saturday, April 21, 1956, at the The Guildhall, 
Guildford, at 11 a.m. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
i address of the subscriber 


Chichester, 
must accompany each 


|,—Highway—Cars crossing footpath. 

am interested in your comment at 119 J.P.N. 719, upon the subject 
of cars on housing estates. Some years ago (before the practice 
was so prevalent) a similar question was raised with us. It appeared 
that in that instance there was no access to the premises by way of 
a footpath crossing, and I suggested that in the absence of a crossing, 
which as I understand it provides legal access to and from the highway, 
avehicle mounting the footway and proceeding transversely constituted 
an offence equally as when the vehicle is driven laterally along the 
footway. On this view of the law, many offenders could be prevented 
from driving cars into their gardens. Your opinion would be greatly 
appreciated on this point. 

CAROSS. 
Answer. 

Upon the subject of cars crossing a footpath, in order to enter 
abutting premises (as distinct from driving along the footpath or 
standing on it) the law is difficult, but we have expressed the opinion 
that the abutting owner’s right of access to his premises prevails. 
See 108 J.P.N. 502; 109 J.P.N. 46. 


2.—Highway—Obstruction—Civil remedy cf owner of soil. 
| would direct your attention to the reply given by you in P.P. 3 
at 119 J.P.N. 632. The question postulated was whether the owner 
of property fronting a road would have a remedy when a person made 
a practice of leaving his car in the road “* opposite” the property in 
question. Your reply based on the decision in Harrison v. Duke of 
Rutland and Hickman v. Maisey was that the owner of the property 
would have such a remedy. With respect, I would put forward the 
argument that the latter case is an authority for the contrary. In that 
case, it was admitted by the defendant that the soil of the road in 
question was in the possession of the plaintiff. In his judgment Romer, 
L.J., said “I agree that if the defendants had done this on land not 
vested in the plaintiff, the latter would have had no legal right to 
complain.” The whole foundation of both cases is that the plaintiff 
was the owner of the soil. In the query as raised, as I read it, the vehicle 
about which complaint is made is parked not on the same side of the 
road as the land vested in the would-be plaintiff but on the opposite 
side. If such is the case, in my view there is not and cannot be any 
right of action of which the owner of the land is in a position to take 

advantage. 

CIREN. 


Answer. 

The query at p. 632 said “‘ opposite A’s residence.” The word 
“opposite ’’ is ambiguous and we construed it in its popular use of 
“outside” A’s residence, i.e., opposite his gate. The penultimate 
paragraph of your letter construes the phrase as meaning “‘ on the 
opposite side of the road.’’ We agree that the cases cited in the query 
and in our answer would not be applicable unless A was the owner 
of the soil beneath the vehicle ; we assumed this to be so from the 
terms of the query, and gave it an italic heading saying so. 


3—Housing Act, 1936—Work done in default of owner—Council’s 
employment of outside adviser—Fees. 

My council, pursuant to s. 9 of the Housing Act, 1936, served a 
notice calling upon the owner of a house to execute certain repairs. 
The owner failed to do so, and the council served a notice under s. 
10 (2) of the Act upon the owner, stating that they themselves proposed 
to execute the necessary work. Owing to the lack of sufficient technical 
staff my council resolved, before engaging a contractor to undertake 
the repairs, to employ an independent architect, to determine on their 
behalf whether the tenders submitted were fair and reasonable. Please 
advise whether the council were in order in appointing an architect, and 
whether it is proper for them to include his fees in the total cost, 
which will eventually be recovered from the owner. 

PARNON. 
Answer. 

We consider that they were entitled to employ the architect, to 
supplement the salaried staff in the circumstances, but in our opinion 
the cost of so doing cannot be recovered from the owner, any more 
than the salaries and wages of permanent staff of the council. 


4.—Land—C. ompulsory purchase—No proof of title. 

Regarding the article printed at 119 J.P.N. 763, what would be the 
Position in the case of land, the subject of a compulsory purchase 
order duly confirmed, where the reputed owner is unable to produce 
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sufficient title. The reputed owner claims to have paid cash for the 
land, but neither she nor the person from whom she claims to have 
bought the land can produce title deeds. To whom should the purchase 
money of £25 be paid, and how is the conveyance of the property 
effected. 
A. STUMPED. 
Answer. 

Grammatically, the words “ neglect or fail to make out a title,” 
are in the part of s. 76 of the Lands Clauses Consolidation Act, 1845, 
which is governed by the words “ on tender of the purchase money 
or compensation.” The next “if” comes later, and obviously a reputed 
owner whose title is shaky (say a person in process of acquiring a 
prescriptive title) will be unlikely to refuse ‘to accept tendered compen- 
sation. But we have nevertheless advised that, before tendering at all, 
the acquiring authority should satisfy itself, as any private purchaser 
would do, that the purported vendor has a prima facie title. If the 
vendor cannot do this, the private purchaser will withdraw from the 
purchase; the public authority requires the land and therefore goes 
ahead, paying the money into the bank, and obtaining title themselves 
by the procedure in s. 77. 


5.—Licensing—A/terations—Railway refreshment rooms—Whether an 
additional room (on another platform) may be brought within the 
ambit of the licence by consent to alterations procedure. 

I would be greatly obliged if I could have your views on the following 
matter: 

The circumstances are, briefly, that the local railway station refresh- 
ment rooms were heavily damaged by enemy action and only sufficient 
work was done to enable the premises to be put back into use, and the 
Transport Commission are now applying under s. 134 of the Licensing 
Act, 1953, for the licensing justices’ consent to proposed alterations 
to these premises. 

Before enemy action the refreshment rooms occupied a site on 
one platform only. The application which is to be made to my licensing 
justices is for the approval of a proposal that two separate premises 
be erected on two platforms and for both to be regarded as being 
covered by one existing licence. I am doubtful whether this is an 
application to which the justices may give their consent as I feel that 
the additional rooms which are proposed to be erected cannot be 
said to be within the ambit of a licence previously granted in respect 
of one set of refreshment rooms only. 

This is a closed station and I have little doubt that had the original 
application for a justices’ licence been made in respect of two different 
buildings on the one station, such a licence could have been granted, 
but as the licence has been all along in respect of one building only, 
I am doubtful whether it could be made to cover an additional and 
entirely separate building on another platform. 

Your views on this matter would be much appreciated. 

OwlInFu. 


Answer. 

We answered a similar question in 1926: see 90 J.P.N. 417. The 
answer which we then gave, adapted to present-day law, was: 

“Section 134 of the Licensing Act, 1953, applies to alterations in 
any licensed premises, and licensed premises are defined as premises 
in respect of which a justices’ licence is in force, vide s. 165 (2), but 
by para. 35 of sch. 4 to the Customs and Excise Act, 1952, for valuation 
purposes, ‘* premises ”’ includes offices, courts . . . within the curtilage 
or in the immediate vicinity of the place where the liquor is sold. 
Therefore, so far as the wording of the licence affords no clue to the 
extent of the licensed premises, it is a question of fact whether any 
particular place is within the licensed area or not. 

The justices’ licence granted to a railway company usually covers 
all refreshment rooms at their railway station, and the addition of 
another refreshment room apparently would be an alteration of the 
licensed premises, and, in our opinion, the proposed alterations giving 
increased facilities for drinking are alterations within the meaning of 
s. 134 of the 1953 Act, and the justices have power to give their consent 
to such alterations. We are not aware of any authority on the point.” 

It is within our knowledge that the opinion which we expressed in 
our 1926 answer has been largely acted upon in practice, and as there 
has not since been any case law on the point, we feel that we cannot 
do other than adhere to the opinion which we expressed 30 years ago. 











236 


6.—Prevention of Crime Act, 1953, s. 1— Weapon found in car— Defend- 
ant some distance away. 

A man is suspected of poaching and on being questioned says 
he arrived by car which is a few hundred yards away. At the request 
of the constable he returns with him to the car which is on the highway 
for this to be searched with regard to the suspected poaching offence. 
While the man is standing by the car the constable discovers by the 
driver’s seat a length of rubber tube loaded with copper at one end 
and a wrist thong at the other, making it a very effective cosh. His 
explanation is he uses it to dip his petrol tank. In my view, when he 
returned to the car though he did not get into it, he can reasonably be 
held to be with the car and also its contents and therefore the car and 
contents are with him. With him appears to be a wider term than on 
him or on his person. 

Is there any relevant authority on these words and if not do you 
consider the poacher can be said to have had the cosh with him when 
he returned to the car ? 

S. PHEASANT. 
Answer. 

We know of no authority on this point, but we are of opinion that 
in the circumstances it is reasonable to hold that the defendant had 
the weapon with him, and this seems in accordance with the intention 
of the Act. 


7.—Probation— Young person—House-breaking—Commission of further 
offence—Probationer now over 17. 

Ireferto P.P.7 at 119 J.P.N.758, in which you state that no magistrates’ 
court, whether adult or juvenile, can deal summarily with a person 
upon a charge of house-breaking, who has attained the age of 17. 
You then infer from this, that a person who has been placed on 
probation, on being convicted of such a charge before the age of 17, 
cannot be dealt with under s. 8 of the Criminal Justice Act, 1948, for 
commission of a further offence after having attained his/her 17th 
birthday. 

My colleagues and I are somewhat surprised to note that you make 
no reference in your answer to s. 79, sch. 9 to the Criminal Justice 
Act, 1948, where it amends the Children and Young Persons Act, 1933, 
s. 48, subs. (2). It would seem to us that the words of the amendment 
confer upon a juvenile court jurisdiction to deal with any breach of a 
probation order or commission of a further offence, in respect of a 
probationer who has attained the age of 17 years. No restriction as to 
type of offence being mentioned. Your answer would seem to greatly 
circumscribe the scope of the last mentioned provision of the Criminal 
Justice Act, 1948, for a fairly large number of cases of breaking are 
dealt with annually by juvenile courts, probation often being used for 
the offender. It has been thought, by many lay people at any rate, 
that any suggestion that a probationer may “ outgrow the probation 
order ” was adequately covered by the amendment to the Criminal 
Justice Act, 1948, referred to above. 

SANCHES. 


Answer. 

The new subsection substituted by the Criminal Justice Act, 1948, 
was necessary so as to include conditional discharge. Otherwise we 
do not think the powers of a juvenile court were altered. In the absence 
of any High Court decision we adhere to our opinion that the purpose 
of s. 48 (2) is simply to make it clear that in the case of a breach of 
requirement, etc., by a person who was under 17 when put on probation 
but is now an adult, he is to be brought before a juvenile court. What 
that court can do with him is another matter, and we think that in 
the type of case we are discussing there is a gap in the law. As the 
adult could not have been just convicted summarily, it seems impossible 
for him to be dealt with as if he had been. 


8.—Probation— Young person—Housebreaking—Commission of further 
offence—Probationer now over 17. 

I appreciate your answer to my query above, but where the law appears 
to break down, I do feel that a more searching view must be taken and, 
consequently, I wish to provoke you into further discussion on this 
point. 

Could it not be that, in answering this question, you are still trying to 
jump the fence which has already been demolished by s. 8 (5), 
Criminal Justice Act, 1948. That section says “ the court may deal 
with him for the offences for which the order was made in any manner 
in which the court could deal with him if he had just been convicted 
by or before the court of that offence.” 

The fence is down, there is no need to take notice of it; and that 
being so, what could this mean—housebreaking being an indictable 
offence—that the court by means of s. 8 (5) has just convicted an 
adult of an indictable offence (Do not put up the fence again—it 
does not matter if the court could have dealt with it in the first instance 
—s. 8 (5) has already demolished that fence). 

Section 19 (6), Magistrates’ Courts Act, 1952, says “A person 
summarily convicted of an indictable offence under this section shall 
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be liable to imprisonment for a term not exceeding six months or, 
fine not exceeding £100 or both. 

Now let us diverge for an instant to another matter—charges unde 
the Malicious Damage Act, 1861, s. 51 are mentioned in sch, | tg 
the Criminal Justice Act, 1948. Yet charges where the amount oy 
damage does not exceed £5 are excepted by reason of s. 14 (2), 
Criminal Justice Administration Act, 1914, from the said schedule 
and must be dealt with summarily. When, however, a conviction jg 
registered summarily for an offence under £5 we still have to use the 
penalty for an indictable offence dealt with summarily. 

To come back to the subject again, we now have to explain the 
meaning of the words “ under this section” which are said (in s. 19(\), 
Magistrates’ Courts Act, 1952) to mean an offence mentioned jp 
sch. 1 to the Magistrates’ Courts Act, 1952, but in view of s. 8 (§), 
Criminal Justice Act, 1948, there must be, in the case in question, 
another explanation. Why should we not do exactly as we have done 
with a charge (under £5) under s. 51, Malicious Damage Act, 1861, and 
treat the offence of housebreaking as an indictable case dealt with 
summarily ? 

It is a common law rule that “ where two co-ordinate sections are 
apparently inconsistent an effort must be made to reconcile them,” 
Section 8 (5), Criminal Justice Act, 1948, and s. 19 (1) and (6) can be 
reconciled quite simply. The first section requires us to “ deal with 
him,” and the only way we can deal with him is to look upon th 
offence as an indictable offence. The penalty for an indictable offence 
dealt with summarily is, of course, (as already stated) £100 and/or 
six months’ imprisonment, but if their Worships think that in view of 
his character and antecedent history such punishment would be 
insufficient s. 29, Magistrates’ Courts Act, 1952, allows them to 
send him (if 17 or over) to quarter sessions for sentence. 

The case mentioned in your answer (R. v. Middlesex Quarter Sessions, 
ex parte D.P.P. (1950) 1 All E.R. 196; 114 J.P. 276) does not appear 
to have much bearing on this matter as housebreaking is an offence 
which quarter sessions could have dealt with. SUTONA. 


Answer. 

In spite of our learned correspondent’s interesting argument, we 
feel that in the absence of a decision of the High Court we must adhere 
to our opinion. 

We do not think the instance of malicious damage is apt. Since a 
person cannot be committed for trial for an offence against s. 5l, 
supra, but must be dealt with summarily unless the damage exceeds 
£5, the offence cannot be described as an indictable offence dealt 
with summarily by consent, and therefore s. 19 of the Magistrates’ 
Courts Act and the penalties therein provided cannot apply. 

We think there is an analogy with the case cited, on the following 
basis. At the time of that decision the words “triable by quarter 
sessions ’” which now appear in s. 29 (1) of the Magistrates’ Courts 
Act, 1952, were not in s. 29 (1) of the Criminal Justice Act, 1948, 
and s. 29 (3) of the Act of 1948 provided that an offender committed 
to quarter sessions for sentence could be dealt with by quarter sessions 
“*in any manner in which he could be dealt with by a court of quarter 
sessions before which he had just been convicted of the offence on 
indictment.” It was held that as the offender could not have been 
convicted at quarter sessions that court could not deal with him under 
the subsection. In the same way we submit that since a magisfrates’ 
court cannot try summarily an adult charged with housebreaking 
the court cannot act under s. 8 (5) of the Criminal Justice Act, 1948, 
and deal with him as if it had just convicted him of that offence. 


9.—Road Traffic Acts—/nsurance—Special reasons—Car hired by A to 
B—A assures B that A’s policy covers B. d 

A is the owner of a motor car and his policy of insurance (third 
party only) and certificate of insurance cover him to drive himself or 
any employee whilst driving on his orders or with his general consent. 
A hires the car to B for the day, a national service man on leave and 
not in A’s employment. Before hiring the car, B asks A if A’s insurance 
policy covers him to drive the car; A assures B that his policy covers 
him to drive. B becomes involved in an accident and is summoned for 
using and A for permitting the user by B of the car contrary to s. 35 
of the Road Traffic Act, 1930. E 

Would the fact that B obtained an assurance from A that A’s policy 
covered him to drive be a special reason special to the facts constituting 
the offence by B and not one which was special to B as distin 
from the offence and thus avoid disqualification by B under s. 35 of 
the Act. JANAL. 

Answer. 

This is a borderline case. It is not unreasonable to argue that B was 
entitled to rely upon A’s assurance that A’s policy covered B, and we 
think that the judgment of the Lord Chief Justice in Labrum v. William 
son [1947] 1 All E.R. 824; 111 J.P. 334 may be thought to be authority 
for saying that there are, therefore, special reasons for ordering 
that B be not disqualified. 
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